Leading academics voice concerns over investment treaties

 Geneva, 2 Sep (Sanya Smith) -- On the eve of UNCTAD’s 2nd World Investment Forum, a group of academic experts on investment law raise serious concerns about ‘the harm done to the public welfare by the international investment regime’.

In an unusual display of concern, 37 academics from developed and developing countries, including eminent writers in the field of investment law, have issued a joint public statement on the way in which bilateral investment treaties (BITs) and the investment provisions of free trade agreements  can hamper ‘the ability of governments to act for their people’. (There are already over 5980 international investment agreements
 and this number continues to increase). 

The United Nations Conference on Trade and Development (UNCTAD) is holding the biennial World Investment Forum in Xiamen, China from 6-9 September 2010. Heads of State, ministers and ministerial-level officials will be attending from a number of countries (participants from 119 countries will be attending in total). The Forum is scheduled to discuss international investment agreements (also referred to as BITs), including policy coherence and the impact of international investment agreements on international financial regulation and other policy areas. The statement of the academics is timely in drawing attention to the way investor protection can limit policy space.

The academics pointed out that foreign investment can have harmful impacts on society and it is the responsibility of any government to limit these harmful effects. They note that investor protection is only a means to advance public welfare and not an end in itself. Therefore they concluded that ‘States have a fundamental right to regulate on behalf of the public welfare and this right must not be subordinated to the interests of investors where the right to regulate is exercised in good faith and for a legitimate purpose.’

This position is supported by governments such as South Africa in its 2009 Position Paper: ‘One of the most fundamental elements of state sovereignty is both the right and the duty of governments to regulate economic activities and actors in the broader public interest. . . Investment promotion and protection must not be pursued at the expense of other key policy objectives.’

After highlighting some of the problems with the current international system of investment arbitration, the academics state that ‘There is a strong moral as well as policy case for governments to withdraw from investment treaties and to oppose investor-state arbitration, including by refusal to pay arbitration awards against them where an award for compensation has followed from a good faith measure that was introduced for a legitimate purpose.’

The statement notes that, although also problematic, standalone investment contracts (also known as investment guarantee agreements) between a foreign investor and the host government which only protect investment in a specific project are preferable to broad investment treaties which protect all investments between the countries concerned. However, the academics maintain that these contracts should also preserve the state’s right to regulate in good faith and for a legitimate purpose.

The academics are highly critical of any proposals or plans to reintroduce a multilateral investment agreement. They call any such proposals ‘misguided because they risk entrenching and legitimizing an international investment regime that lacks fairness and balance, including basic requirements of openness and judicial independence.’ 

(In the mid-1990s, attempts to introduce a multilateral investment agreement at the World Trade Organization (WTO) were defeated. Similar moves by the Organisation for Economic Co-operation and Development (OECD) that were aimed at eventually drawing in developing countries were also stopped by strong civil society opposition, many parliamentarians and politicians especially in developed countries themselves.)

The 37 academic experts recommend that ‘States should review their investment treaties with a view to withdrawing from or renegotiating them in light of the concerns expressed above;’ and ‘should take steps to replace or curtail the use of investment treaty arbitration’.

They stress that ‘The international business community should refrain from promoting the international investment regime and from resorting to investment treaty arbitration.’ It should also only have recourse to adjudication as a last resort, according to the academics’ statement.

Drawing attention to the important role that international organisations can play in ensuring foreign investment helps development, the academics also call on these organisations to ‘refrain from promoting investment treaties and should conduct research and make recommendations on the serious risks posed to governments by investment treaty arbitration; on preferred alternatives to investment treaty arbitration including private risk insurance and contract-based arbitration; and on strategies for states to pursue withdrawal from or renegotiation of their investment treaties.’ 
These views are shared by an increasing number of governments, parliamentarians and civil society. For example the South African government notes that ‘Unequal and exploitative investment agreements, which prohibit the very policies developing countries need to fight poverty, is no way to put trade and investment at the service of sustainable development. Existing international investment agreements are based on a 50-year-old model that remains focused on the interests of investors from developed countries. Major issues of concern for developing countries that are vital from the perspective of sustainable development are not being addressed in the current negotiating processes.’ It goes on to point out that ‘Host states may put certain policies in place that seek to promote and enhance human rights interest. Examples of such intervention may include . . .policy measures designed to promote the right to food, the right to health or the right to water. These measures may be challenged through international [investment] arbitration.’

According to the South African Government, ‘most governments have concluded large numbers of BITs, and are learning that the BITs may have significant policy implications. Some governments have had occasion to reflect upon the nature and extent of their BITs obligations and to question whether such agreements provide an appropriate framework for governing foreign investments.’
 

It goes on to point out that other countries (such as the Czech Republic) which have recently been sued under investor-state dispute settlement provisions have also initiated reviews of their investment treaty program. ‘Developing country host states are more affected by them than any other actors in the investment process by the simple fact of the number of arbitration claims they face, and will continue to face into the future. . . Some investors are using bilateral investment treaties to challenge treatment of foreign investments in various sensitive areas, including water and sewage provision, oil and gas exploitation and mining concessions. . . Adequate policy space is a key developmental tool for developing countries. However, the current BITs extend far into developing countries’ policy space, imposing damaging binding investment rules with far-reaching consequences for development. New investment rules in BITs prevent developing country governments from requiring foreign companies to transfer technology, train local workers, or source inputs locally. Under such conditions, investment fails to encourage or enhance development. BITs allow foreign investors to sue for lost profits, including anticipated future profits, if governments change regulations, even when such reforms are in the public interest.’

Nicaragua and Venezuela are considering withdrawing from the World Bank-affiliated International Centre for Settlement of Investment Disputes (ICSID), while other countries in the region are denouncing or renegotiating existing BITs.

Bolivia has withdrawn from ICSID and the Bolivian President Evo Morales has called upon Latin American Governments to withdraw from the World Bank’s investment dispute facility.
 In 2007, Bolivia also said it will pursue revisions to its 24 BITs in three areas: the definition of investment; performance requirements; and dispute resolution. In order to restrict what gets the benefit of protection under the BIT, Bolivia aims to limit the definition of an investment to those that “truly generate a value to the country.” On performance requirements, Bolivia wants greater scope to require the use of domestic inputs and set rules for the transfer of technology. In dispute resolution, Bolivia is aiming to only allow foreign investors to use domestic courts, rather than international venues such as ICSID.

Ecuador has also said it will withdraw from ICSID
 and in 2008 it denounced 9 BITs and announced renegotiations with the rest of its treaty partners
.

As with other countries, South Africa initiated a review of its Bilateral Investment Treaty Policy Framework when it became apparent that it was facing serious challenges from developed nations seeking to rely on the provisions of BITs in order to claim compensation for South Africa’s alleged failure to comply with its obligations under various BITs.
 Until this comprehensive review of existing BITs (as an exercise in ‘damage control’) and recommendation of guidelines for future BITs is concluded, the further negotiation of BITs has been suspended.
 

The review part of the South African Government’s Position Paper analyses the main provisions of BITs such as national treatment (where it notes that ‘The existence of a national treatment standard could provide a basis for arguments that performance requirements such as export quotas or local purchase requirements’ and affirmative action ‘should not be imposed on foreign investors’) and expropriation (where it expresses concern that ‘The failure to distinguish between regulation and expropriation leaves the prospect that legitimate government regulation will be deemed to constitute a form of ‘indirect’ expropriation.’).
 

The Position Paper also rejects the need for investor-to-state dispute settlement (which allow foreign investors to sue the host government in international tribunals), commenting that ‘There is no compelling reason why review of an investor’s claims against a state cannot be undertaken by the institutions of the state in question—provided these are independent of the public authority that is in dispute and they discharge their duties in accordance with basic principles of good governance, including an independent judiciary.’

The Position Paper also directly criticises the investor-state dispute settlement system stating that ‘Existing dispute settlement institutions were not designed to address complex issues of public policy that now routinely come into play in investor-state disputes. They were created at a time when there was little international investment, few international investment agreements and scant discussion of what the appropriate rules for a globalised economy might look like.’

Such concerns are not limited to developing country governments. For example, state governments in Australia
 opposed the inclusion investor-to-state dispute settlement due to concerns about the way it would limit their ability to regulate. Investor-state dispute settlement was therefore excluded from the Australia-US FTA.
 The then Australian Minister for Trade Simon Crean has expressed serious reservations about the inclusion of an investor-to-state dispute settlement clause in the Trans-Pacific Partnership (TPP) Agreement being negotiated with the USA and other countries.

Similarly, in the USA, the National Conference of State Legislatures, Council of State Governments, U.S. Conference of Mayors, National League of Cities, US National Association of Towns and Townships and Conference of Chief Justices have expressed shock and concern at the implications of similar provisions on the ability of state and local governments to regulate and domestic court decisions to be independent and final.

According to the South African Government, ‘Other governments, including Canada and the United States, have sought to revise negotiating templates for BITs, so as to ensure that new agreements provide narrower protections for investors – thus ensuring greater freedom for governments to regulate in certain contexts, without fear of investment treaty lawsuits.’

The statement by academics was issued on 31 August 2010 and is also available in French, Spanish, and Russian at http://www.osgoode.yorku.ca/public_statement/.
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