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Dear friends and colleagues
 
THE TWISTS AND TURNS OF THE SINGAPORE ISSUES:
The Many Ways To Drop (or Not Drop) An Issue
 Developments are moving rather quickly in and outside the WTO on the Singapore Issues.  There is an image, partly generated by the media, that the EU and other developed countries are willing to “drop” three of the issues (investment, competition and transparency in government procurement) whilst on the fourth issue (trade facilitation), there is an agreement that negotiations can begin as early as July.
However the situation is much more complex.   When the EC says it is willing to “drop” some of the issues, they may mean something quite different  from what it may seem.  The EC is agreeable to drop some issues from the “single undertaking”, but this merely means it will try to move the issues into plurilateral negotiations.
And whist most people think that the offer to “drop” an issue means there will be no more discussions on it in the WTO, the EC and other developed country members may actually be planning to revive the discussions in the working groups, whilst hoping that the discussions will one day be upgraded to negotiations towards new treaties.
Many developing countries have proposed that at least for three issues, no further work will be done, which means the issues are to be “altogether dropped” from the WTO.
The attached report provides an update on the latest developments, and in an annex, a guide is given to the meaning of the various terms being used when referring to “dropping” the issues.
 
We hope this report is useful in clarifying the Singapore Issues.
 
With best wishes
Martin Khor
Third World Network
 
------------------------------------------------    
TWISTS AND TURNS OF THE SINGAPORE ISSUES:
Many Ways To Drop (or Not Drop) An Issue
TWN Update Report by Martin Khor,  Geneva 24 May 2004
Between now and the General Council meeting at the end of July, major decisions have to be taken on the fate and future of the “Singapore issues.”
At present, one of the issues – trade facilitation – is the subject of informal consultations led by the WTO’s deputy director general, Mr. R. Yerxa.   
Substantive discussions on the other three issues – investment, competition and transparency in government procurement – are suspended.  By a decision of the General Council in February, new chairpersons of the working groups on these issues were not appointed, and the groups have not re-convened.  Neither are informal consultations taking place on the substance of these three issues.
The Singapore issues were apparently discussed during 13-14 May OECD Ministerial meeting on trade in Paris, to which several non-OECD countries were also invited.  But most of the discussions focused on the agriculture issue, and little time was spent on the Singapore issues, according to some diplomats who were present.
Nevertheless, a Chairman’s summary of the OECD Ministerial Council meeting, made by Mexican Foreign Minister Luis Ernesto Derbez, said:  “On the Singapore issues, the Chair sensed emerging agreement among the WTO Members that trade-facilitation warrants multilateral negotiations under the DDA single undertaking.  On the other Singapore issues…the consensus seems to be moving towards maintaining them in existing study groups.”
This Chairman’s summary was disputed by a senior developing-country diplomat who represented his country at the Paris meetings.
“We did not even discuss the three Singapore issues going back to the working groups,” he said.  “The chairman’s summary is thus very misleading.  Many developing countries do not want further work to be done on these three issues, and this means the working groups should not be revived.”
In relation to trade facilitation, it is true that many WTO members are willing to re-start discussions on this issue, said the diplomat.  But this does not mean there is agreement that negotiations should start on the issue.
“Any decision to launch negotiations must be based on an explicit consensus on the modalities of negotiations, and we are far from having that consensus.”
Another Geneva-based diplomat who was at the Paris talks also said that there was no agreement on having three of the Singapore issues discussed again in working groups.  
Some developing country diplomats are concerned that there is a danger that those who were not present at the OCED mini-Ministerial could be misled by the OECD chairman’s summary on Singapore issues into thinking that the participants of the Paris meeting had reached some sort of accord to re-start the working groups on three issues, and launch negotiations on multilateral rules on trade facilitation.  Actually, there was no such agreement.
At the WTO’s General Council meeting on 17 May, the Singapore issues were commented on by the Council chairman and by some delegations.  But there was no mention of reviving the working groups on the three issues.   
In his opening statement at the meeting, the Council chairman, Japanese ambassador Shotaro Oshima, reported on the Singapore issues.  He said at a heads-of-delegation (HOD) meeting in April, he had opened the subject by saying that “there is still a range of positions on the table and there is not yet a convergence on any of the possible scenarios.
“To be more specific, major questions of  which of the issues, if any, should be within the single undertaking, and of what should be done with those issues to be put outside the single undertaking are yet to be resolved.”
Since then, he said, there have been significant initiatives at the political level, including at Ministerial meetings such as the LDC meeting in Dakar and the OECD meetings in Paris.  Ministers at the meetings were demonstrating “every flexibility” on the treatment of Singapore issues, he added.
At the Council meeting, several developed countries, including the US and Canada, asked that a decision be taken in July to start negotiations on trade facilitation.   Many developing country delegations, such as Kenya, reminded that a decision on starting negotiations must be based on there being an explicit consensus on modalities.
No member asked for negotiations to begin on any of the other three issues.  Some developed countries indicated they could go along with the other three issues being left out of the single undertaking.
The EC, which was the main demandeur of the Singapore issues, was curiously almost silent on these issues.  Ambassador Carlo Trojan only said that non-agriculture market access and Singapore issues would fall into place once agriculture was agreed on, and also that “more work is needed on the modalities for trade facilitation.” 
According to diplomats present at the meeting, there was no mention or suggestion of re-starting the working groups on the three issues.
At the close of the meeting, the chair, Ambassador Oshima, said that on Singapore issues, there was an emerging sense that there can be negotiations in trade facilitation, and that the other three issues are not part of the single undertaking or the work programme, but what to do with them would have to be decided in July.
These developments are part of the twists and turns undergone by the Singapore issues since the dramatic events surrounding them at the Cancun Ministerial.
Most of the developing countries never wanted these issues in the WTO in the first place.  They are concerned that new WTO rules in these areas would prevent governments from regulating investments and financial flows, from assisting local firms, and from having the right to choose policies or priorities in government procurement.   
But the four Singapore issues were pushed onto the WTO by the European Commission, the US, Japan and Canada through intense pressure and at exclusive Green Room meetings at Ministerial conferences in Singapore in 1996 and Doha in 2001. 
Due to the way they were undemocratically introduced, the issues have been controversial and lacked legitimacy.  From 1997 to the Cancun Ministerial, discussions have taken place in working groups, and many developing countries have resisted the pressures to upgrade the discussions into negotiations for new agreements. 
This reached a new level at Cancun when over 70 countries led by Malaysia, India, Botswana and Kenya proclaimed they were not prepared to begin negotiations on any of the four issues.
The unity and widespread resistance unnerved the European Commission that had hitherto projected the fiction that only a couple of countries were opposed.
 
On the final day, the European Trade Commissioner Pascal Lamy made his famous offer to “drop” two issues (investment and competition) and even a third (government procurement) from the WTO agenda.  
However, a meeting of the tripatriate alliance of LDC, Africa and ACP Groups rejected a suggestion from the “Green Room” that negotiations should be launched at Cancun on trade facilitation.  Subsequently, the Conference ended without a Declaration.
Many officials present at the Green Room meeting said Lamy’s meaning of “drop” was clear, that negotiations would not start on the issues, and moreover the issues would no longer be discussed at the WTO.  In effect, the working groups would even close.
Lamy later told a press conference in Cancun that his offer would remain on the table, even though the conference ended without agreement.
This was a rather sensational development.  For at one swoop, two or three of the issues seemed to have disappeared from the table.  As became common talk, once the eggs have splashed on the floor, they cannot be put back again.
But after Cancun, the EC confused the WTO members on what was its position. Having “dropped” the issues, and having promised to maintain the offer, it tried to salvage the situation by retrieving the issues whilst keeping a façade that it will agree to “drop” the issues if that is the wish of the developing countries. 
It seems there are many ways to drop an issue, just as there are many ways to skin a cat, as the old saying goes.  And there are many meanings to the word “drop”.  The EC tried to keep the issues on the table, even as it said it was willing to drop them.   The game seemed to be “how not to drop, even if we say we are willing to drop.”
The EC said in their internal papers and at WTO meetings that they are prepared to drop any or all of the Singapore issues from the “single undertaking.”  Also, it wanted plurilateral agreements (where members can choose whether or not to sign on) if multilateral agreements (where every member has to sign on) were not possible.
The single undertaking is a framework established in Doha in 2001 that all issues being negotiated for new rules or for changes in existing rules would be considered as a package which everyone has to accept as a whole, and negotiations would end at the same time, at the end of 2004.
It is unclear what the EC exactly means by “dropping from the single undertaking.”  But it is certainly not the same thing as the Cancun offer of “dropping altogether from the WTO”.  
As many developing countries have told the EC,  its offer to drop from the single undertaking is not a concession, as the Singapore issues were never part of the single undertaking in the first place.
Moreover, dropping of the issues from the single undertaking is really a way of keeping the issues alive, and thus skirting around the offer of removing them altogether from the WTO.
By stating that an issue is withdrawn from the single undertaking, it can still be retained within the WTO in at least the following ways:   
First, start negotiations for multilateral rules now but do not complete them at the same time as other issues, and continue talks into the next Round when new agreements can be established.
Second, start negotiations for plurilateral rules now and complete them in this Round at the same time as other issues, but since members can choose not to be party to the rules, this can be said to be outside the single undertaking.  Or else complete the plurilateral negotiations in the next Round. 
Third, continue the discussions in the working group without a commitment to upgrade them into negotiations, and carry the discussions over into a next Round during which they can then be upgraded.
These three options would keep the issue alive, with the hope that ultimately new rules will be created in the WTO, with some if not all members being party.  The issue would thus be “salvaged” from the real dropping that Lamy had proposed in Cancun.   The broken eggs could thus be re-assembled in some fashion or even completely.
In the informal meetings at WTO after Cancun, the EC caused a great deal of confusion when it told others it was willing to drop one, two, three or even four issues from the single undertaking and from the Doha agenda, and yet that it wanted all four issues to remain in the WTO.  No one knew exactly what the EC had in mind, and neither could the EC explain precisely what it meant.
In retrospect, it must be seen as a tactical move by the EC to “test the waters”, to gauge what the developing countries were willing and not willing to accept, on each and all of the Singapore issues.
Indeed, many developing countries were also not very clear what they were demanding, when they themselves used the word “drop.”
Then, at the General Council meeting on 15-16 December 2003,  45 developing countries (including the LDC group) presented a formal paper calling for further work on three of the issues – investment, competition, and transparency in government procurement -- to be “dropped”.   They could  go along with the fourth (trade facilitation) but only to clarify the issues and not start negotiations for a legally binding agreement.
The meaning of this “drop” was clear.  There would be no more discussion on these three  issues in the WTO, let alone any negotiations.   Discussions to clarify the fourth issue, trade facilitation, could go on.
The 45-country paper stated:  “It is also important to note that in the Green Room process at Cancún, one major proponent of the Singapore issues was willing to drop further work on two issues, namely, Trade and Investment and Trade and Competition Policy.  During further discussions in the Green Room meeting, it became clear that there was no consensus on the need for any multilateral disciplines on Transparency in Government Procurement and hence, there was a suggestion that further work on this issue may also be dropped.  
 
“The co-sponsors of this paper, therefore, are of the view that all further work on Trade and Investment, Trade and Competition Policy and Transparency in Government Procurement should be dropped.
 
“With regard to Trade Facilitation, work on clarification of various aspects of this issue may continue in the light of the interest expressed by several Delegations.  However, this work should be carried out in parallel with the other segments of the Doha Work Programme and there should be no attempt to seek an early harvest on Trade Facilitation in advance of progress on core issues in Doha Work Programme.  
 
“This work must also address the points raised by a group of developing and least developed countries, which are contained in Ministerial Conference document (WT/MIN(03)/W/4 dated 4 September 2003) such as cost of compliance, justification of any binding rules subject to the DSU, commitment for provision of technical and financial assistance to meet the cost of compliance and implementation of any possible multilateral framework.  Furthermore, after completion of the clarification process, a decision would need to be taken on the modalities, by explicit consensus, before negotiations can commence.
 
“The co-sponsors would also like to make it clear that they are against the efforts for the adoption of a plurilateral approach in respect of any multilateral issues because such an approach is systemically unsuitable for a consensus-based multilateral organisation like the WTO.  A plurilateral approach could lead to a two-tier system of membership, which would be contrary to the basic character of the WTO.”
At the end of the meeting, General Council chairman, Carlos Perez del Castillo of Uruguay, continued to insist on his “two plus two” proposal of trying to agree to modalities for negotiations on two issues (government procurement and trade facilitation) whilst suspending work in the meantime for two other issues (investment, competition). 
But many developing countries spoke against this.  They wanted to close the work completely on three issues, whilst discussing (but not negotiating) only trade facilitation.
At the WTO’s first General Council meeting of the year on 11 February 2004, the Members did not appoint Chairpersons for the working groups on three of the Singapore, i.e. investment, competition and transparency in government procurement. 
The implication is that these working groups would not be meeting, at least for the time being.  However the Singapore issues would still be discussed at the level of the General Council, and would be the subject of informal consultations under the direction of the General Council chairperson.   Informal discussions on trade facilitation have been going on under Yerxa’s chairmanship.  And an informal HOD meeting in April discussed the Singapore issues overall.
At the LDC Trade Ministers’ meeting in Dakar on 4-5 May, a Dakar Declaration was issued stating that:  “The LDCs reiterate the need to take out of the Doha work programme the three Sijngapore issues namey, the relationship between trade and investment, the interaction between trade and competition policy, and transparency in government procurement.”
As the Doha work programme includes issues for negotiations as well as issues and working groups in a discussion mode (such as the working groups on trade, finance and debt and on technology transfer),  the implication of  the term “taking out of the Doha work programme” is that further discussions on the three Singapore issues in their respective working groups should be discontinued, at least fir the duration of the Doha work programme. 
The Decalaration also stated that on trade facilitation, work on clarification of various aspects should continue; after the completion of the clarification process a decision would need to be taken on the modalities by explicit consensus, before negotiations can commence.  Modalities should include a provision that LDCs are exempted from WTO dispute settlement action.  Commitment for technical and financial assistance should also be ensured to LDCs to conduct studies and meet the cost of implementation of trade facilitation measures.
 
Please also see two Annexes attached:  
 
1.  Short guide to terminology on dropping the Singapore Issues
 
2.  Singapore Issues:  The Way Forward   (official WTO communication of 45 developing countries to the WTO General Council, dated 12 May 2004).
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Annex
 
A SHORT GUIDE TO TERMINOLOGY ON “DROPPING” THE SINGAPORE ISSUES.
 
 
Ever since the famous offer by the EC to “drop” some of the Singapore issues from the WTO agenda at Cancun, there are a number of terms floating around about  “dropping” the issues.  They don’t all have the same meaning, and the differences can have major impliucations.    Below is a brief guide to some of the terms.
 
 
1. Drop from the WTO, or from the WTO agenda or the WTO work programme.   
 
This implies the work will not continue even as discussion now (during Doha work period) or later (after Doha period).
 
2. Drop from the Doha work programme.   
 
Implies it will not be on the Doha negotiating agenda;  neither will it be on the discussion agenda as the work of the working groups on Singapore Issues (and of the working groups on trade and finance, and trade and technology transfer) are part of the Doha work programme.    This implies that the working groups would be suspended at least during the period of the Doha programme.  The latter interpretation is on the assumption that the Doha work programme includes the work of the working groups. .   Also the implication is that the work can re-start after the Doha programme ends.  If this phrase is meant by the user to mean also that the working groups should not continue, this should be made clear, for example:  "Three of the Singapore issues (investment, competition and transparency in government procurement) should be dropped from the Doha work programme, and discussion should discontinue in the respective working groups for the duration of the Doha work programme."
 
3.  Drop from the Doha development agenda.
 
It is not clear what this phrase means, as the “Doha development agenda” is not defined or even mentioned in the text of the Doha Declaration.   It is a phrase that has been used frequently by the Secretariat and some WTO members;  however, other members are careful not to use it and prefer the use of the term “Doha work programme”, which is technically correct.    In the context of the Singapore issues, it could be the case that the user of this phrase may take it to mean the negotiating agenda of the Doha programme;  and thus argue that the Singapore issues are to continue as subjects of discussion in the working groups.
 
 
4.  Drop from the single undertaking.   
 
This does not mean that there will be no negotiations.   An EC paper refers to plurilateral agreements when it mentions its willingness to drop an issue from the single undertaking.  Dropping from the single undertaking could thus enable negotiations to take place even during the Doha period as  (a) plurilateral negotiations and agreements are possible even during the Doha period, as it is not mandatory for members to be party to them;  (b) multilateral negotiations may even be launched but not completed during the Doha period, and be carried over to the next Round.
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SINGAPORE ISSUES:  THE WAY FORWARD
 
Joint Communication from Bangladesh (on behalf of the LDC Group), Botswana, China,
Cuba, Egypt, India, Indonesia, Kenya, Malaysia, Nigeria, Philippines, Tanzania,
Uganda, Venezuela, Zambia and Zimbabwe
 

The following joint communication, dated 12 December 2003, is being circulated at the request of the Delegations of Bangladesh (on behalf of the LDC Group), Botswana, China, Cuba, Egypt, India, Indonesia, Kenya, Malaysia, Nigeria, Philippines, Tanzania, Uganda, Venezuela, Zambia and Zimbabwe.
_______________
 
 
1.  
In the Doha Ministerial Declaration (paragraphs 20, 23, 26 and 27), relating to the Singapore issues, Ministers stated that negotiations will take place after the Fifth Session of the Ministerial Conference on the basis of a decision to be taken, by explicit consensus, at that Session on the modalities of negotiations.  It is thus clear that a decision on modalities, by explicit consensus, is required before negotiations can commence.  Certain elements were identified for clarification, besides which Members were free to raise other issues of relevance.  A work programme on each of these issues was adopted, which was to be completed in the period until the Fifth Session.
 
2.
However, during this period, various elements relating to each of the four issues remained unclear.  More importantly, there was significant divergence of views among Members on each of the Singapore issues.  A group of countries, in response to the Chairman’s Draft Ministerial Text (Job(03)/150/Rev.1), indicated, in their Ministerial Conference document (WT/MIN(03)/W/4 dated 4 September 2003), the various elements that need to be clarified in respect of each of these issues.
 
3.
At the Cancún Ministerial Conference, discussions on the Singapore issues were held under a Facilitator.  A large number of developing country Members expressed concern, inter alia, about the impact that multilateral rules on the four Singapore issues would have on their domestic polices and the fact that they have neither the negotiating resources nor the capacity to implement obligations, which such multilateral rules will entail.  A revised text was produced by the Chairman of the Cancún Ministerial Conference (Job (03)/150/Rev.2 dated 13 September 2003).  The revised text on Singapore issues, however, did not address the concerns of the majority of Members, who expressed their strong opposition to it.  As a consequence, no decision was taken at the Cancún Ministerial Conference by explicit consensus on the modalities of negotiations on any of the four Singapore issues.  The Ministers, in their Statement (WT/MIN(03)/20) adopted on 14 September 2003, instructed officials to continue work on outstanding issues and asked the Chairman of the General Council, working in close co-operation with the Director General, to co-ordinate this work.  The Ministers also stated, “We will bring with us into this new phase all the valuable work that has been done at this Conference. In those areas where we have reached a high level of convergence of texts, we undertake to maintain this convergence while working for an acceptable overall outcome.”  
 
4.
Subsequent to the Cancún Ministerial Conference, the Chairman of the General Council has held informal discussions with Delegations on these issues.  However, the fact remains that on all these issues, there continues to be significant divergence of views among Members, and in the absence of explicit consensus, there is no basis for the commencement of negotiations.
 
5.
Article III:2 of the Marrakesh Agreement Establishing the WTO makes it clear that “the WTO shall provide the forum for negotiation among its Members concerning their multilateral trade relations.....”.  The core competence of the WTO lies in trade in goods and services.  The co-sponsors of this paper believe that binding disciplines on Singapore issues would certainly not only curtail the policy space for developing countries but would also entail high costs, which many developing countries cannot afford at their present level of development.  Moreover, due to continued division over such a long period among Members on the status and substance of the Singapore issues and in the interest of early completion of this round of negotiations, we should concentrate our efforts first and foremost on issues of core competence of the WTO namely, agriculture, non-agricultural market access, services and development issues.
 
6.
It is also important to note that in the Green Room process at Cancún, one major proponent of the Singapore issues was willing to drop further work on two issues, namely, Trade and Investment and Trade and Competition Policy.  During further discussions in the Green Room meeting, it became clear that there was no consensus on the need for any multilateral disciplines on Transparency in Government Procurement and hence, there was a suggestion that further work on this issue may also be dropped.  The co-sponsors of this paper, therefore, are of the view that all further work on Trade and Investment, Trade and Competition Policy and Transparency in Government Procurement should be dropped.
 
7.
With regard to Trade Facilitation, work on clarification of various aspects of this issue may continue in the light of the interest expressed by several Delegations.  However, this work should be carried out in parallel with the other segments of the Doha Work Programme and there should be no attempt to seek an early harvest on Trade Facilitation in advance of progress on core issues in Doha Work Programme.  This work must also address the points raised by a group of developing and least developed countries, which are contained in Ministerial Conference document (WT/MIN(03)/W/4 dated 4 September 2003) such as cost of compliance, justification of any binding rules subject to the DSU, commitment for provision of technical and financial assistance to meet the cost of compliance and implementation of any possible multilateral framework.  Furthermore, after completion of the clarification process, a decision would need to be taken on the modalities, by explicit consensus, before negotiations can commence.
 
8.
The co-sponsors would also like to make it clear that they are against the efforts for the adoption of a plurilateral approach in respect of any multilateral issues because such an approach is systemically unsuitable for a consensus-based multilateral organisation like the WTO.  A plurilateral approach could lead to a two-tier system of membership, which would be contrary to the basic character of the WTO.
