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Hardening impasse on Doha
Round, but no TNC meets so far
Even with the Doha Round talks at a standstill amid a lack of  engage-
ment by the US, the WTO Director-General is yet to convene a meeting
of  the Trade Negotiations Committee, which he chairs, to look into the
deadlock.

by D. Ravi Kanth

GENEVA: Multilateral trade negotiations
at the World Trade Organization (WTO)
under the Doha Work Programme, more
popularly known as the Doha Develop-
ment Round (DDR) negotiations, seem
to be at a hardening impasse in key ar-
eas, post-Nairobi Ministerial Conference,
but the chair of the Trade Negotiations
Committee (TNC) has yet to schedule a
meeting to address the impasse, accord-
ing to several trade envoys.

Though he is the chair of the TNC,
WTO Director-General Roberto Azevedo
is yet to schedule a TNC meeting to take
stock of the impasse in the rules nego-
tiations on fisheries subsidies and other
issues, because of United States opposi-
tion to negotiating multilateral disci-
plines for various outstanding issues in
the Doha Work Programme, several
trade envoys told the South-North Devel-
opment Monitor (SUNS).

Since the WTO’s tenth Ministerial
Conference at Nairobi last December,
Azevedo has not convened a proper
TNC meeting, although he spoke to the
WTO General Council on 24 February in
his capacity as TNC chair and at an in-
formal meeting with trade envoys on 10
February. An informal meeting of heads
of delegation was also held on 9 May.

US call for new approaches

On 29 June, the US issued a strong
statement at the Doha Round rules ne-
gotiating group saying Washington
doesn’t see any compelling set of circum-
stances to re-engage in the group on fish-
eries subsidies. It said categorically that
continuing work in Doha negotiating
bodies is difficult. The US emphasized
the importance of adopting new ap-
proaches and suggested that there can-
not be negotiations without those ap-
proaches. However, the US has not
spelled out what in its view ought to be
the new approaches, according to trade
envoys familiar with the meeting.

The US asked members to find new
paths forward for undertaking negotia-

tions at the WTO. It suggested the need
for pursuing new paths with like-minded
members for arriving at robust disci-
plines to curb fisheries subsidies. The US
showed willingness to discuss improve-
ments in horizontal subsidies as pro-
posed by the EU, but on the basis of new
ideas.

Paragraph 31 of the Ministerial Dec-
laration adopted at Nairobi has empha-
sized that “there remains a strong com-
mitment of all Members to advance ne-
gotiations on the remaining Doha issues.
This includes advancing work in all three
pillars of agriculture, namely domestic
support, market access and export com-
petition, as well as non-agriculture mar-
ket access, services, development, TRIPS
and rules. Work on all the Ministerial
Decisions adopted in Part II of this Dec-
laration will remain an important ele-
ment of our future agenda.”

But the US position has created “ne-
gotiating chaos” at the rules group meet-
ing, said a trade envoy from a major in-
dustrialized country who asked not to be
quoted.

Washington’s stand has upset both
developed and developing countries as
it would close the door to arriving at
multilateral disciplines on issues such
as fisheries subsidies, which have global
impact, and improvements in anti-
dumping provisions, which have a chill-
ing effect on global trade, the envoy said.

“If the US is interested only in
plurilateral outcomes, then the WTO’s
Director-General, who is also the chair
for the TNC, must speak out about the
role of Doha negotiating bodies dealing
with agriculture, industrial goods, rules
and services,” the envoy said.

At a time when there is appetite for
negotiating various issues in the Doha
services negotiating body, including the
ambitious US work programme on elec-
tronic commerce, why not pursue the
outstanding issues in the Doha agricul-
ture, industrial goods and rules talks as
well, the envoy asked.

In response to the US position, the
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chair of the Doha negotiating body on
rules, Ambassador Wayne McCook, in-
formed members at the 29 June meeting
that he will convey the US view to the
TNC, the trade envoy noted.

Clearly, all these issues would have
been discussed at the meetings of the
chairs of the various negotiating bodies
with the Director-General. The chairs
must have surely conveyed to the TNC
head about the emerging developments
in different negotiating bodies in which
the US has adopted a consistent position
that without new approaches it is not
willing to discuss the outstanding issues,
several trade envoys said.

The Director-General, however, has
chosen to remain conspicuously silent on
these developments, said an African
trade envoy. He has convened an infor-
mal heads-of-delegation meeting on 25
July, followed by a meeting of the Gen-
eral Council on 27 July. “Instead of the
informal heads-of-delegation meeting, he
must convene a TNC meeting to provide
his assessment on the impasse in the
rules and other negotiating bodies such
as Doha market access for industrial
goods,” the envoy said.

Azevedo has also remained silent
about the crisis in the WTO’s highest ad-
judicating body after the US blocked the
reappointment of the Appellate Body
member Seung Wha Chang.

Effectively, the WTO is facing mul-
tiple systemic crises in which both the
negotiating arm and the adjudicating
body are hollowed out because of oppo-
sition from one member – the United
States – said another trade envoy.

“Everybody in town knows that the
DG acts only when there is a green sig-
nal from the US,” the envoy suggested.

Significantly, Azevedo participated
in a meeting of trade ministers pursuing
a plurilateral initiative on environmen-
tal goods in Shanghai on 10 July. But he
is not prepared to convene a TNC meet-
ing to discuss the enveloping systemic
crisis in the WTO negotiating bodies be-
cause of the intransigent positions
adopted by one member, the envoy
pointed out.

In short, the WTO is held hostage to
the US positions and Azevedo seems
happy not to challenge his powerful pa-
tron, the envoy suggested. (SUNS8280)❐

Several South nations coalesce around
Indian TFS proposal
India has floated a proposal for a WTO agreement on “trade facilitation
in services” to ease cross-border flows of  services.

by D. Ravi Kanth

GENEVA: Several developing and least-
developed countries on 4 July coalesced
around an Indian proposal for pursuing
negotiations at the WTO on trade facili-
tation in services (TFS) to cut transaction
costs associated with unnecessary regu-
latory and administrative burdens on
cross-border movement of services, sev-
eral negotiators told the South-North De-
velopment Monitor (SUNS).

Surprisingly, the champions of the
Trade Facilitation Agreement (TFA) in
goods trade – the United States, the Eu-
ropean Union, Japan, Canada and sev-
eral developing countries which were
members of the Colorado group – re-
mained silent on India’s proposal for
negotiating a TFS agreement along the
lines of what was accomplished in the
TFA for goods in 2014, an African trade
negotiator told SUNS.

While silent on the proposed TFS,
the US however said, in its non-paper on

the work programme on electronic com-
merce, that members must consider “en-
suring faster, more transparent customs
procedures: The sort of provisions con-
tained in the WTO Trade Facilitation
Agreement can make very direct contri-
butions to digital trade. Administrative
and at-the-border barriers can often be a
bigger problem than tariffs for exporters
of digital equipment.”

A large majority of developing, least-
developed and many developed coun-
tries also signalled their willingness to
pursue negotiations on the unfinished
business of the Doha services negotia-
tions, particularly on market access (MA)
and domestic regulation (DR).

However, the US, which is leading
the plurilateral negotiations on a Trade
in Services Agreement (TiSA) outside the
WTO, chose to remain silent on the un-
finished market access and domestic
regulation negotiations.

The developed countries led by the
EU, the US, Canada and Japan (the erst-
while Quad countries), along with their
allies in the developing world such as
Mexico, Hong Kong, Singapore, Korea,
Chile and Argentina, pressed for start-
ing negotiations on electronic com-
merce/digital trade. The US has pre-
sented a non-paper on the e-commerce/
digital trade work programme even be-
fore members have completed negotia-
tions on the outstanding issues in the
Doha services negotiations.

These conflicting demands, almost
along North-South lines, over the unfin-
ished Doha services negotiations came
into full display at an informal open-
ended meeting of the Doha services ne-
gotiating body at the WTO on 4 July.

The chair of the Doha services ne-
gotiations, Ambassador Gabriel Duque,
sought members’ views on how to con-
tinue work after the summer break in
September. During the previous informal
session on 3 May, said Duque, members
had pressed for resuming negotiations
on domestic regulation and market ac-
cess.

The Colombian chair suggested that
work on least-developed-country (LDC)
issues also should be taken up along with
digital economy and TFS. He said a bal-
anced outcome is needed without resort-
ing to sequencing issues in other areas.

Against this backdrop, said Duque,
members must spell out their positions
on different areas so as to prepare a work
programme for the eleventh WTO Min-
isterial Conference in December 2017,
according to people familiar with the
development.

“Holistic outcome”

India, which was the first to take the
floor, said that it is a major “demandeur
of a holistic outcome on services cover-
ing both DR and MA, in keeping with
the GATS mandate, Negotiating Guide-
lines & Procedures and all the Ministe-
rial Decisions including the Annex C of
the HKMD [Hong Kong Ministerial Dec-
laration].”

Among other things, the HKMD in
Annex C emphasized that “members
shall strive to ensure a high quality of
offers, particularly in sectors and modes
of supply of export interest to develop-
ing countries, with special attention to
be given to least-developed countries.”

Significantly, the HKMD called on
members to “achieve progressively
higher levels of liberalization with no a



4 Third World Economics  16 June – 15 July 2016 No 619/620

  CURRENT REPORTS     WTO

priori exclusion of any service sector or
mode of supply and shall give special
attention to sectors and modes of sup-
ply of export interest to developing coun-
tries. Members note the interest of devel-
oping countries, as well as other Mem-
bers, in Mode 4.”

India said it wants substantial and
comprehensive outcomes in “Mode 1
[cross-border], Mode 4 [movement of
natural persons] and disciplining of do-
mestic regulations, including in areas
such as qualification requirements and
procedures [which are critical for India].”

Taking a dig at those countries
which are pursuing the TiSA negotia-
tions, India maintained that members
must get “back to the full mandate of
services negotiations under the CTS-SS
[Special Session of the WTO Council for
Trade in Services].” India called for in-
tensifying efforts to achieve rapid
progress in each of the pillars of the ser-
vices negotiations, especially in areas
such as market access, domestic regula-
tion and LDC services waiver, to achieve
progressively higher levels of liberaliza-
tion of trade in services.

Given the “numerous border and
behind-the-border barriers as well as
procedural bottlenecks, which are im-
pediments to the realization of the full
potential of services trade,” India said
that there is a crying need for an agree-
ment on trade facilitation in services
along the lines of the TFA in goods
adopted by WTO members in 2014.

The TFS agreement, India said,
“should address the key issues that are
pertinent to facilitating trade in services,
such as transparency, streamlining pro-
cedures and eliminating bottlenecks.”
Further, a comprehensive TFS agreement
will ensure that “the commitments that
were taken in the Uruguay Round are
implemented in a meaningful manner
and also provide the basis for realization
of benefits from improved commitments
in future negotiations.”

The TFS agreement will be based on
strong special and differential treatment
provisions as set out in the TFA, India
maintained. India said it will circulate a
written proposal on TFS soon, according
to people familiar with the development.

China said it is looking forward to
India’s proposal on TFS, emphasizing
that it would require urgent discussion
on such a constructive proposal, said a
negotiator who asked not to be quoted.

Turkey said TFS is “a great idea” and
that it looked forward to India’s pro-
posal. Uganda welcomed India’s pro-
posal on TFS, while a representative for

the LDCs said that their group is ready
to engage on the proposal.

Several countries – Nigeria, the EU,
Singapore, Japan, Hong Kong, Canada,
Korea, Mexico, Chinese Taipei, Colom-
bia, Norway, Chile, China, Australia,
Turkey, South Africa, Argentina and Rus-
sia – supported India’s demand for in-
tensifying negotiations on domestic
regulation.

Many countries – India, New
Zealand, Singapore, Japan, Hong Kong,
Canada, Korea, Mexico, Chinese Taipei,
Colombia, Switzerland, Norway, China,
Turkey and Thailand – pressed for inten-
sifying market access negotiations.

E-commerce proposal

In sharp contrast to the demands for
negotiations on domestic regulation and
market access, the developed countries
and several developing countries rallied
around the US for pursuing negotiations
on e-commerce/digital trade. The US
had on 1 July presented a three-page
non-paper for launching a work
programme on e-commerce.

The US non-paper suggested several
examples in the work programme that
members must consider for an outcome,
including:

● Prohibiting digital customs du-

ties;
● Securing basic non-discrimina-

tion principles;
● Enabling cross-border data flows;
● Promoting a free and open

Internet;
● Preventing localization barriers;
● Barring forced technology trans-

fers;
● Protecting critical source code;
● Ensuring technology choice and

authentication methods;
● Safeguarding network competi-

tion;
● Fostering innovative encryption;
● Building an adaptable frame-

work for digital trade;
● Preserving market-driven stan-

dardization and global interoperability;
● Ensuring faster, more transparent

customs procedures;
● Promoting transparency and

stakeholder participation in the develop-
ment of regulations; and

● Recognizing conformity assess-
ment.

In a nutshell, the US is advancing a
maximalist agenda on e-commerce/dig-
ital trade without addressing the issues
of domestic regulation and market access
as set out in the Doha work programme,
trade negotiators told SUNS.
(SUNS8277)                                          ❐

South-North showdown on Mode 4 in
services trade
Restrictions imposed by the US, the EU and Canada on the entry of
service-providing workers from developing countries sparked a lively
debate at a 17 June meeting of  the WTO’s Council for Trade in Services.

by D. Ravi Kanth

GENEVA: India, China, Turkey, Bolivia,
the African Group and the least-devel-
oped countries on 17 June clashed with
the United States, the European Union
and Canada at the WTO over their con-
tinued regulatory barriers imposed on
the movement of natural persons under
Mode 4 of the General Agreement on
Trade in Services (GATS), several trade
diplomats told the South-North Develop-
ment Monitor (SUNS).

During the Uruguay Round negotia-
tions on services, the initial deadlock on
what was to be negotiated was resolved
only when agreement was reached to
limit the scope of the proposed accord to
“trade in services” without defining “ser-
vices” as such. In this regard, “trade in

services”, it was further agreed, was to
be defined as the supply of a service: (a)
from the territory of one member coun-
try into the territory of any other mem-
ber (Mode 1); (b) in the territory of one
member to the service consumer of any
other member (Mode 2); (c) by a service
supplier of one member through com-
mercial presence in the territory of any
other member (Mode 3); and (d) by a ser-
vice supplier of one member through
presence of a natural person of a mem-
ber in the territory of any other member
(Mode 4).

At the meeting of the WTO Council
for Trade in Services on 17 June, the de-
veloping and least-developed countries
offered a graphic account of regulatory
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barriers imposed by the three trade ma-
jors – the US, the EU and Canada – in
Mode 4 that effectively rendered market
access meaningless.

The developing countries de-
manded an updated paper by the WTO
secretariat on the developments in Mode
4 so as to throw light on how countries
have implemented their Mode 4 commit-
ments since the last major background
note of 2009.

However, the three trade majors op-
posed this demand on the grounds that
it would not be conducive at a time when
a trade dispute is currently under the
WTO dispute settlement process. The
three also chose to stonewall questions
on Mode 4 on the pretext that the issues
raised by the developing countries in-
volved market access, which can only be
discussed at the special negotiating ses-
sion of the Council for Trade in Services.

Indian paper

The sharp debate arose over the is-
sues raised in a seven-page Indian pa-
per on “Mode 4: Assessment of Barriers
to Entry.” The paper offered a detailed
account by citing the Mode 4 barriers that
have been mentioned by the WTO sec-
retariat, including:

● Movement tends to be associated
with a commercial establishment in the
host country and contingent upon prior
period of employment with the home-
country company;

● There are also numerical quotas
and economic needs tests (ENTs) that are
frequently imposed. ENTs are conducted
in the absence of clearly defined criteria
and procedures are comparable in effect
to the absence of any policy binding;

● Eligibility criteria for visa and
work-permit-related requirements and
procedures tend to have a bias towards
persons who are highly skilled and edu-
cated at elevated functional levels;

● Procedures relating to visas and
work permits can act as an additional im-
pediment since they often tend to be
cumbersome, costly and administra-
tively complex and time-consuming.
Rejection rates are also high, and the pro-
cedures are sometimes opaque and arbi-
trary. The paper cited a study which es-
timates that the worldwide costs of pro-
cessing visa/work permit applications
represent around 0.3% of the world GDP;

● Nationality and residency re-
quirements, and non-portability of social
security benefits, also act as Mode 4 bar-
riers;

● Mode 4 trade may be seriously af-
fected even by non-discriminatory regu-
latory requirements, including assess-
ment of an applicant’s credentials by tak-
ing into account only formal qualifica-
tions rather than considering skills and
experience. Approval procedures may be
complex and discretionary, particularly
where no specified criteria exist for judg-
ing equivalence.

India provided an illustrative list of
barriers in the US, UK and Canada, in-
cluding some latest measures such as the
recent report by the Migration Advisory
Committee of the UK. India explained
about the restrictive regime in Canada
since 2012 which undermined predict-
ability and impacted negatively on In-
dian companies. Some of the restrictive
measures imposed by Canada, accord-
ing to India, included a hike in visa fees,
more restrictive guidelines on intra-cor-
porate transferee (ICT) visas, mandatory
customer certification, and frequent up-
ward revisions in minimum salary. Com-
menting on the US measures, India said
that it was raising only those issues that
were outside the ongoing trade dispute
with the US.

India said the increasingly complex
nature of barriers to Mode 4 entry in the
US, Canada and the EU included:

● subjective definitions of Mode 4
categories such as managers, executives
and specialists under the ICT category;

● non-portability of social security
contributions;

● discriminatory salary thresholds;
● lack of clarity in visa categories,

massive increases in visa fees for certain
categories of foreign professionals etc.

India maintained that these chal-
lenges/issues remained “generic” to
Mode 4 access that the developing and
the poorest countries invariably face in
major markets. A large majority of de-
veloping and poorest countries wanted
the Mode 4 issues to be addressed on a
priority basis. Further, the Mode 4 regu-
latory barriers entailed huge costs for
companies providing short-term ser-
vices.

India said it remained disappointed
as members could not reach consensus
on issues related to Mode 4 since 2009.
The WTO secretariat must update com-
mitments undertaken by recently ac-
ceded members, including Doha offers,
and more recent literature.

The US adopted a hardline stance
that it will not discuss the Mode 4 issue
now as it is part of the ongoing dispute
with India. It also expressed its disap-

proval of any update by the secretariat
on the issue.

The EU cast aspersions on India’s
real intention by arguing that while it
spoke of the Mode 4 measures being ge-
neric, India also drew attention to spe-
cific measures of specific members. The
EU said it was disappointed because the
Indian paper raised questions about the
commitment of the EU to multila-
teralism. The EU also said that the In-
dian proposal on Mode 4 involved mar-
ket access, which can only be discussed
at the special negotiating session.

Canada disagreed with India’s illus-
trations on the Canadian measures,
maintaining that it did not impose any
barriers.

In sharp response, India told the US
that the issues raised in its paper were
outside the current dispute.

India reminded the EU that all issues
of Mode 4 can be discussed at the regu-
lar sessions of the Council for Trade in
Services as per paragraph 11 of the
Nairobi Ministerial Declaration which
called on members to continue work on
all issues in the regular bodies.

Turkey said that Mode 4 remains the
most neglected area of negotiations. It
expressed concern that the commitments
made in Mode 4 are few and far between,
without any benefit to developing coun-
tries.

China said it agreed with India’s
proposal for a comprehensive examina-
tion of barriers concerning Mode 4. It said
it also faced similar problems in Mode 4
in major markets. China urged the sec-
retariat to update its background paper
by including all the latest data.

Morocco, on behalf of the African
Group of countries, said that barriers
under Mode 4 are constantly increasing.
It said that “lack of recognition of quali-
fications” and lengthy procedures pose
hurdles for Mode 4. Morocco added that
the African Group has a “systemic” in-
terest in Mode 4 issues, suggesting that
it is going to table its concerns.

The least-developed countries said
they fully support the Indian proposal
because it contained the problems they
have raised in their collective requests.

In short, the Mode 4 showdown be-
tween India, China and other develop-
ing and least-developed countries on one
side, and the US, the EU and Canada on
the other, revealed the classical North-
South divide on issues concerning the
movement of natural persons over the
past 150 years, according to trade diplo-
mats from the developing world.
(SUNS8266)                                           ❐
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No credible WTO answers on
“investment” in “trade in services”
Several WTO member states have raised concern – and received no
satisfactory response – over an apparently unilateral decision by the WTO
secretariat to incorporate the contentious issue of  investment in the remit
of  its services division.

by D. Ravi Kanth

GENEVA: The secretariat of the WTO
was unable to provide a credible answer
to the members of the African Group of
countries and Bolivia on 17 June as to
why the WTO Director-General Roberto
Azevedo has decided to include work on
investment in the secretariat division on
trade in services without consulting
member states and without a prior WTO
General Council decision, several Afri-
can trade diplomats told the South-North
Development Monitor (SUNS).

On behalf of the African Group,
Morocco raised the issue of the Director-
General’s controversial move during the
regular meeting of the WTO Council for
Trade in Services on 17 June.

The African Group, said Morocco, is
concerned over the “serious systemic
implications” arising from Azevedo’s
decision to expand the trade in services
division to include investment.

At the fifth Ministerial Conference
of the WTO at Cancun in 2003, efforts to
launch negotiations on the three contro-
versial “Singapore issues” of investment,
competition policy and government pro-
curement were shot down due to mas-
sive opposition from the developing
countries. The entire meeting collapsed,
unable to reach any consensus on the
draft declarations placed before it. In-
stead, the conference remitted all the
documents before it to the WTO General
Council, mandating the latter to convene
and take decisions to conclude the nego-
tiations on the Doha Work Programme.

The General Council, after extensive
consultations among members, con-
vened in July 2004 and adopted the com-
promise July Framework agreement to
put the Doha talks back on the rails. As
a part of the July Framework, the Coun-
cil decided to keep the three “Singapore
issues” outside any work in the WTO
during the Doha Round.

Paragraph 1.g of the July Frame-
work agreement unambiguously stated:
“Relationship between Trade and Invest-
ment, Interaction between Trade and

Competition Policy and Transparency in
Government Procurement: the Council
agrees that these issues, mentioned in the
Doha Ministerial Declaration in para-
graphs 20-22, 23-25 and 26 respectively,
will not form part of the Work
Programme set out in that Declaration
and therefore no work towards negotia-
tions on any of these issues will take
place within the WTO during the Doha
Round.”

Questions posed

Against this backdrop, the African
Group said emphatically at the 17 June
meeting that the decision to include in-
vestment in the division on trade in ser-
vices will have grave implications “on
members’ rights under paragraph 29 of
the Nairobi Ministerial Declaration
where the authority to consider the need
for adjustments rests with members.”

Paragraph 29 of the Nairobi Minis-
terial Declaration maintains: “We agree
to reinvigorate the regular work of the
Committees and direct the General
Council to consider the need for adjust-
ments in the structure of their subsidiary
bodies in light of their relevance to the
implementation and operation of the
Covered Agreements.”

The African Group therefore asked
the WTO secretariat to provide “details
as to the rationale for the change [change
to include investment in the services di-
vision]”, “clarification as to the mandate”
for the change, and “written and evi-
dence-based justification” for the change.

Further, the Group sought to know
“why investment in particular has been
included in the work of the services di-
vision” and “how will this interfere with
the current work undertaken by the ser-
vices division.”

It asked the secretariat to explain
“the budgetary implications of the pro-
posed change” and whether the WTO’s
budgetary committee has given any ap-
proval for such a decision.

During the meeting, Uganda, Bo-
livia, Zimbabwe and South Africa,
among others, grilled the secretariat on
several grounds, particularly the “pro-
priety” of the decision to include invest-
ment in the services division.

Uganda asked how the change was
arrived at and what the factors were that
triggered the change, according to an
African trade diplomat who asked not
to be quoted. Uganda also asked why, if
investment is included in the services
division, “poverty reduction” is not in-
cluded in the same division. It said the
WTO is a member-driven organization
in which members’ rights have to be pro-
tected first before any decision is taken.

Bolivia asked whether the Director-
General had consulted members before
taking this decision, and for the basis for
the name change. (The division on ser-
vices was renamed the Trade in Services
and Investment Division.) In normal
times, any change in the name of any
WTO division ought to be considered by
members before a decision is taken, Bo-
livia said, according to a South Ameri-
can trade diplomat who attended the
meeting.

Zimbabwe sought to know the “ob-
jective and justification for the change”,
as any “change in the WTO has systemic
implications that affect members’
rights.” Further, the change in the name
to include investment in the services di-
vision ought to have been done in a
transparent manner, it said.

Further, Zimbabwe asked how a
controversial issue like investment could
come into a division as members have
not agreed to new issues in terms of para-
graph 34 of the Nairobi Ministerial Dec-
laration, according to an African trade
diplomat.

Paragraph 34 of the Nairobi Minis-
terial Declaration states: “While we con-
cur that officials should prioritize work
where results have not yet been
achieved, some wish to identify and dis-
cuss other issues for negotiation; others
do not. Any decision to launch negotia-
tions multilaterally on such issues would
need to be agreed by all Members.”

South Africa said there is no “clar-
ity” as to why the name was changed. It
asked the secretariat to explain “under
which [and whose] mandate the change
of name was carried out.” South Africa
exposed the dangers involved in club-
bing investment with services, by which
the WTO is giving preference to only one
mode of services supply (i.e., invest-
ment) over the other three modes.
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Under the WTO’s General Agree-
ment on Trade in Services (GATS), trade
in services is defined in terms of four
modes of supply: (i) Mode 1 involving
cross-border trade (the supply of services
from one member country into another
member); (ii) Mode 2 covering consump-
tion abroad (in the territory of one mem-
ber by the service consumer of any other
member); (iii) Mode 3 involving commer-
cial presence or investment (by a service
supplier of one member, through com-
mercial presence, in the territory of any
other member); and (iv) Mode 4 involv-
ing presence of natural persons (by a ser-
vice supplier of one member, through the
presence of natural persons of a mem-
ber in the territory of any other member).

In response to these concerns ex-
pressed by members, the director of the
services division, Abdel Hamid
Mamdouh, said changing the name of
the division has “created lot of excite-
ment”, according to a trade official who
was present at the 17 June meeting.

Mamdouh said the name change
was “an exercise of transparency and
signposting just to make it clearer which
division in the WTO is handling invest-
ment.” He said that “after the dissolu-
tion of the trade and finance division,
investment was transferred to the ser-
vices division as it was best placed to fit
in there”, according to the official, who
asked not to be quoted.

Mamdouh went on to say that “in-
terest in investment has arisen and many
members have asked for technical assis-
tance and capacity-building on invest-
ment.” The WTO services division chief
argued that those members of the G20
country grouping who were in the room
had already been collaborating on many
issues concerning investment with the
World Bank and IMF. Further, decisions
taken by the Director-General were never
subjected to prior consultations by mem-
bers, Mamdouh suggested.

As regards budgetary implications,
“if nothing changes, then there is zero
impact”, he added. “The services divi-
sion has been shrinking, not growing,”
Mamdouh argued. He told the African
countries that if they wished to have
more information, they were welcome to
meet him in his office “over coffee and
chocolates.”

“The response from Mamdouh was
condescending to the African Group in
tone and tenor,” a West African trade dip-
lomat said, suggesting that his response
failed to clarify the “material” issues

raised in the African Group’s statement.
Chakravarthi Raghavan, Editor

Emeritus of SUNS, adds:
After the Doha Ministerial Declara-

tion of November 2001 which launched
the Doha Round, even before any work
could begin or negotiating groups set up
(as the then Director-General Mike
Moore sought to do), the details of the
actual work to be done under the vari-
ous items for negotiation, and the staff
and expenditure requirements etc had
first to be put up to the Budget Commit-
tee.

There were several weeks of delay
due to the inability of the secretariat,
purportedly as a result of baggage be-
ing misplaced by the airline, to provide
the official minutes and transcript of the
final open session of the Doha Ministe-
rial Conference. The Budget Committee
found itself unable to process the re-
quests without these documents, and no
decision sanctioning work could be
reached. The Committee did so only af-
ter the official record was published and
became available, and details of reassign-
ment of existing staff, additional staff and
resources needed with the actual work
plan etc were set out.

The insistence of the Budget Com-
mittee at that time was partly due to a
purported summary of the final session
of the Doha conference that was posted
on the WTO website. That summary said
the final declaration was adopted at the
open session and the Qatari chair of the
Ministerial Conference read out his un-
derstanding after the adoption.

Under GATT practice carried over
into the WTO, any explanation or decla-
ration of the chair of a meeting before
declaring as adopted the decision placed
before it, in effect qualifies and condi-
tions that decision. Any understanding
or statement made after adoption, by the
chair and/or members joining the con-
sensus, has no legal implications for the
decision.

That initial summary was contrary
to what had actually happened in the
open session, which had been webcast
live and recorded by several delegations.
As a result of “protests”, the WTO’s post
on its website was corrected and
changed, without any explanation being
given but making clear that the chair had
first read out his understanding, fol-
lowed by the Indian minister making a
statement that in view of the understand-
ing just read out, India was able to join
the consensus.

In this light (and ignoring the then
Director-General’s efforts to kickstart the
negotiations in December 2001), it was
only after the full minutes and official
records of the Doha conference were pro-
duced that the Budget Committee clear-
ance for staff and budgetary resources
was obtained, and the General Council
decisions on the Trade Negotiations
Committee and its remit, negotiating
bodies, their guidelines etc came on 18
February 2002.

As mentioned above, the General
Council, in paragraph 1.g of its 2004 July
Framework decision, modified the Doha
Work Programme in the following terms:
“Relationship between Trade and Invest-
ment, Interaction between Trade and
Competition Policy and Transparency in
Government Procurement: The Council
agrees that these issues, mentioned in the
Doha Ministerial Declaration in para-
graphs 20-22, 23-25 and 26 respectively,
will not form part of the Work
Programme set out in that Declaration
and therefore no work towards negotia-
tions on any of these issues will take
place within the WTO during the Doha
Round.”

Meanwhile, paragraph 47 of the
Doha Ministerial Declaration itself, in its
first sentence, states that “the conduct,
conclusion and entry into force of the
outcome of the [Doha Work Programme]
negotiations shall be treated as parts of
a single undertaking”.

Paragraph 45, in its third sentence,
sets out (under the rubric “Organization
and Management of the Work
Programme”) the following: “When the
results of the negotiations in all areas
have been established, a Special Session
of the Ministerial Conference will be held
to take decisions regarding the adoption
and implementation of those results.”

Since the July Framework decision
of the General Council remains in force
(unless specifically decided otherwise by
the General Council, acting in between
sessions of the Ministerial Conference, or
by the Ministerial Conference), and since
the Doha Work Programme has not been
concluded (as per the procedure and
mandate set out in paragraphs 45 and 47
of the Doha Ministerial Declaration), the
question remains: under what authority
or mandate have the divisions of the
WTO secretariat been “doing the work
they are already doing”?

This is not an issue to be settled in-
formally between the head of the divi-
sion concerned and African delegations
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“over coffee and chocolates” in his room,
but something to be settled and recorded
in official minutes of the Council for
Trade in Services and the General Coun-
cil.

In conclusion, WTO members can-
not allow a decision to change the name
of a division to include investment as it

fundamentally violates their rights and
obligations. If they fail to correct this step
at the General Council, then, in future,
decisions will be foisted on members on
the ground that they were already there
in the WTO system, according to several
negotiators who spoke to SUNS.
(SUNS8269)                                            ❐

Deliver on “cotton issue”, WTO told
Four cotton-producing West African countries have urged a solution in
the WTO to the longstanding problem of  subsidies which are distorting
trade in the crop.

by D. Ravi Kanth

GENEVA: The “Cotton Four” (C-4)
group of countries – Benin, Burkina Faso,
Chad and Mali – have reminded the
United States, the European Union and
other countries at the WTO to deliver on
the much-delayed outcome on cotton for
tackling the rising levels of domestic sub-
sidies on cotton that are impoverishing
millions of their poor farmers.

The four West African countries
have reminded the majors and others to
deliver on the cotton issue as part of the
WTO’s post-Nairobi work programme,
before launching any negotiations on a
multilateral sectoral initiative on elec-
tronic commerce/digital trade, several
trade negotiators told the South-North De-
velopment Monitor (SUNS).

At a time when the US and the EU
along with their usual allies are making
war-like efforts to launch negotiations on
e-commerce/digital trade at the WTO,
the C-4 have issued a reminder about the
cotton issue, which has been under ne-
gotiation for the past 15 years, said an
African trade negotiator who asked not
to be quoted.

“The WTO does not serve the poor
countries like us because we waited for
15 years to have commitments to reduce
trade-distorting domestic subsidies for
cotton provided by the US and the EU
that are causing large-scale poverty and
misery to our farmers,” the negotiator
said.

Cotton sectoral initiative

On 28 June, the negotiator said, the
four West African countries presented
what is called “the sectoral initiative in
favour of cotton”, in which they laid out
their case on the domestic cotton subsi-
dies issue that must be resolved by the

eleventh WTO Ministerial Conference in
December 2017.

The two-page restricted proposal on
the sectoral initiative for cotton ex-
pressed grave concern at “the continua-
tion of domestic support practices and
measures that have a distorting effect on
the production and marketing of cotton.”

It is public knowledge that the US
farm bill which was passed in 2014 has
continued with billions of dollars of do-
mestic subsidies for cotton. The EU too
provides a range of subsidies, including
Blue Box payments, for cotton.

For “several African cotton-produc-
ing countries”, the four countries argued,
“cotton plays a significant role in eco-
nomic and social development, accounts
for a large share of the trade balance, and
occupies a strategic position in the imple-
mentation of economic and social devel-
opment policies.”

Cotton, for example, “accounts for
almost 70% of the agricultural export
earnings of these [four] countries,
whereas no more than 2% of their out-
put and 12% of their international ex-
ports are processed locally.”

The C-4 maintained that the only
“acquis” to date is the Ministerial Deci-
sion secured at the WTO’s Hong Kong
Ministerial Conference in December 2005
to address the cotton issue “ambitiously,
expeditiously and specifically.”

Paragraph 11 of the Hong Kong Min-
isterial Declaration says: “We recall the
mandate given by the Members in the
Decision adopted by the General Coun-
cil on 1 August 2004 to address cotton
ambitiously, expeditiously and specifi-
cally, within the agriculture negotiations
in relation to all trade-distorting policies
affecting the sector in all three pillars of
market access, domestic support and

export competition, as specified in the
Doha text and the July 2004 Framework
text.”

Significantly, the Declaration man-
dated members to eliminate export sub-
sidies in 2006, to provide duty-free and
quota-free market access for cotton ex-
ports from the least-developed countries,
and to reduce trade-distorting domestic
cotton subsidies “more ambitiously.”

Yet, “none of the major Ministerial
meetings (Cancun, Hong Kong, Bali,
Nairobi) has produced any substantial
means of addressing the cotton issue,”
the four countries lamented.

“Consequently, millions of people
are forced to live in poverty in rural ar-
eas, or to risk their lives as they leave
their countries in search of better living
conditions elsewhere,” the C-4 countries
maintained.

Lack of  significant progress

Despite modest improvements on
market access, export competition and
the development component at the
Nairobi Ministerial Conference, the C-4
countries deplored “the lack of any sig-
nificant progress on domestic support,
which remains the greatest source of
pressure on world cotton prices.”

The Nairobi outcomes on cotton
have no material effect unless the major
cotton subsidizers – the US and the EU –
substantially reduce their trade-distort-
ing domestic subsidies with a view to
fully eliminating them.

The C-4 countries maintained that
there is “still significant amount of do-
mestic support [by these two trans-At-
lantic trade subsidizers] that continues
to distort international trade in cotton.”

For achieving satisfactory outcomes
at the eleventh Ministerial Conference
next year, the C-4 countries posed three
issues to WTO members to address in the
coming months:

(a) How do members intend to
implement the provisions set out in the
Nairobi Ministerial Decision on Cotton
under the three pillars of market access,
domestic support and export competi-
tion?

(b) What are the measures adopted
or envisaged by members that grant cot-
ton export subsidies in order to fulfil the
obligation to eliminate these subsidies?

(c) How are members that grant
domestic support for their cotton sector
planning to substantially reduce and
eliminate such support, and what would
be the timeframe envisaged?

As a first step in the negotiating pro-
cess, the C-4 said, all members must pro-
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vide clear answers so as to arrive at a
multilateral solution. “The cotton nego-
tiations have already taken close to 15
years, at a huge cost to the C-4 countries,”
the four West African countries main-
tained.

They drove home a strong message
that “many small producers in our coun-
tries depend on this for their very sur-
vival.”

And more important, “the credibil-
ity of the WTO” is at stake, the four West
African countries said.

But the trans-Atlantic trade majors,
particularly the US, have turned a deaf
ear to the C-4 call for addressing trade-
distorting domestic subsidies at this junc-
ture.

After Brazil’s then ambassador to
the WTO Roberto Azevedo negotiated
the controversial cotton deal with the US
over four years ago, the prospects for any
multilateral disciplines to reduce cotton
subsidies have remained bleak.

[Brazil had raised and won a dispute
in the WTO over US cotton subsidies,
with the WTO’s Appellate Body ruling
that the US domestic subsidies resulted
in subsidized exports and were thus il-
legal. However, Brazil failed to get the
US to give effect to the ruling after the
expiry of the “reasonable period of time”

for implementation, and obtained the
approval of the WTO Dispute Settlement
Body to retaliate. After this sanction, Bra-
zil (with Azevedo as its ambassador)
negotiated with the US for compensa-
tion, and the compromise involved what
was seen as the US enabling Brazil to in
turn offer subsidies to its own cotton ex-
porters! – SUNS]

After thus “buying off” Brazil,
Washington’s farm bill, said a trade ne-
gotiator familiar with the cotton issue,
doesn’t allow any room to reduce the
current level of US cotton subsidies. Cot-
ton, the negotiator said, will continue to
be a heavily subsidized crop regardless
of demands made at the WTO.

The C-4 said that it “fails to compre-
hend the lack of political will on the part
of certain WTO members [the US and the
EU] to negotiate a solution to the crucial
issue of cotton.”

Also, the trade majors have no time
for cotton, in contrast to their push for
ambitious disciplines on e-commerce/
digital trade, which is “the new milking
cow” for their advanced services indus-
tries in the 21st century – as against the
cotton issue that has led to the
immiseration of African countries since
the 18th century – the negotiator com-
mented. (SUNS8278)                                   ❐

WTO members scold an isolated US
over AB veto
The US has come under fire at the WTO for blocking reappointment of
an Appellate Body member, a move which several countries saw as
“unjustifiable” and undercutting states’ trust in the WTO system.

by Kanaga Raja

GENEVA: Several members of the WTO
have accused the United States of under-
cutting the members’ trust – “a basic
premise that the rules-based WTO sys-
tem is built upon” – in vetoing the reap-
pointment of Seung Wha Chang of Ko-
rea to the Appellate Body (AB).

This charge was in a joint statement
made by Korea on behalf of Brazil,
Canada, the European Union, Guate-
mala, India, Indonesia, Israel, Jamaica,
Korea, Mexico, Morocco, Sri Lanka, Swit-
zerland, Thailand and Vietnam at a 22
June meeting of the WTO’s Dispute
Settlement Body (DSB).

(Once again reportedly no member
expressed explicit support for the US at
the meeting.)

In their joint statement, the 15 WTO
members said while they recognize that

a member may disagree with reappoint-
ment, “we are deeply worried that the
reasons provided by a member for dis-
agreeing with the reappointment are
undercutting a basic premise that the
rules-based WTO system is built upon:
the members’ trust.”

Without naming the US, the 15
members expressed “grave concerns that
linking reappointment of an AB member
with rulings in specific cases is tanta-
mount to interfering with the Appellate
Body’s deliberations and thus risks un-
dermining its impartiality and indepen-
dence.”

“Moreover, singling out one AB
member for criticisms directed at the
Appellate Body reports is unjustifiable;
the reports are those of the ‘Appellate
Body’ and not of an individual AB mem-

ber.”
These concerns were pointed out in

unison by the sitting and former mem-
bers of the AB, the 15 noted.

“We agree that such actions risk cre-
ating a dangerous precedent and should
not be repeated.”

The joint statement said dispute
settlement is the central pillar of the
multilateral trading system. The impar-
tiality and independence of the AB is cru-
cial to ensuring the proper functioning
and credibility of the WTO dispute settle-
ment mechanism and, in fact, of the en-
tire multilateral trading system.

The 15 WTO members said they are
also mindful of growing concerns over
the possibility of a prolonged vacancy on
the AB, and in this regard, they sup-
ported the DSB chair’s efforts to find a
solution in a balanced way.

“We look forward to working with
all members to find a constructive path
that addresses the systemic concerns
raised by members, bearing in mind the
critical role that dispute settlement plays
in safeguarding the multilateral trading
system.”

“Finally, we take this opportunity to
reaffirm our trust and confidence in the
Appellate Body,” they stressed.

Systemic problem

In a separate, somewhat more hard-
hitting statement, Korea, speaking for
itself, said that its concern, first and fore-
most, is about “a large and influential
WTO member” imposing its own views
on the system – and the manner in which
it is doing so.

Korea said a leading member of the
WTO and the dispute settlement system
is expected to set an example by acting
responsibly and constructively. “Creat-
ing a systemic problem that is more seri-
ous and fundamental than the one it is
trying to fix is not an appropriate exer-
cise of this important responsibility.”

Referring to the four AB rulings that
the US had pointed to at the DSB in May
in order to justify its veto of Chang’s re-
appointment, Korea said that “there can
be, and in fact are, two sides to the story.”

First, regarding dispute DS453 (“Ar-
gentina – Measures relating to trade in
goods and services”), it was stated by the
member that in the AB report, “more
than two-thirds of the Appellate Body’s
analysis – 46 pages – is in the nature of
obiter dicta.”

Korea said that what the member
neglects to mention is that Panama had
actually appealed the original dispute
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panel’s interpretation and application of
several key provisions of the General
Agreement on Trade in Services (GATS),
including “treatment no less favourable”
– the legal matter in question analyzed
in the AB report.

Article 17.6 of the WTO’s Dispute
Settlement Understanding directs the AB
to review “issues of law covered in the
panel report and legal interpretations
developed by the panel”. Article 17.12
requires the AB to address each of the
issues raised in the appeal.

Korea said that the AB’s interpreta-
tion of the GATS provisions including the
“treatment no less favourable” require-
ment is a legal interpretation developed
by the panel.

“We expect there to be members in
this room who would have questioned
why the AB had not addressed the mat-
ter, had the AB not done so,” it said.

In fact, it said, at the DSB meeting
on 9 May where the AB report was
adopted, the usefulness of the AB’s rul-
ing was acknowledged by a member as
follows: “[R]egarding the ‘treatment no
less favourable’ standard to be applied
under GATS Articles II:1 and XVII, we
welcome the Appellate Body’s clarifica-
tion, at para 6.111, that the analysis
should assess whether the measure at
issue modifies the conditions of compe-
tition to the detriment of like services or
service suppliers in question ...”

Moreover, said Korea, Article 3.2 of
the Dispute Settlement Understanding
makes it clear that the dispute settlement
mechanism serves to “clarify the exist-
ing provisions of [the covered] agree-
ments.” Clarification of the agreements
can be helpful in providing guidance to
members, traders and future panels. It
may, contrary to what one member im-
plies, actually lessen the AB’s workload
by promoting the predictability of the
agreements and lowering the desire or
the need to re-litigate the same legal is-
sues, Korea underlined.

Regarding dispute DS430 (“India –
Measures concerning the importation of
certain agricultural products”), it was
stated that “the appellate report engaged
in a lengthy abstract discussion of a pro-
vision of the SPS [Sanitary and
Phytosanitary Measures] Agreement
without ever tying that discussion to an
issue on appeal.”

According to Korea, the “abstract
discussion” that is being criticized here
is the AB’s overview of Article 6 of the

SPS Agreement. In this dispute, India
specifically appealed the issue of the re-
lationship between Articles 6.1 and 6.3
of the SPS Agreement. The AB’s trans-
gression, according to one member, is
that it looked more broadly at Article 6
before turning to the specific interpreta-
tive issue raised by India.

Korea cited the AB’s reasoning for
doing so: “Before addressing this inter-
pretative issue [raised by India], we seek
to situate the relationship between Ar-
ticles 6.1 and 6.3 within the broader
scheme of Article 6. We think it useful to
begin by considering the content and
structure of Article 6 as a whole, and the
relationship among its three paragraphs.
[T]he considerations above show the ex-
istence of important common elements
throughout Article 6, which reveal the
inter-linkages that exist among the para-
graphs of this provision.”

Korea cited the argument that the US
itself had presented before the panel:
“Each of the 3 paragraphs under Article
6 should be read together. That is, each
paragraph provides context for the other,
and Article 6 must be read so that it
works as a coherent whole, while the lan-
guage in each of the three paragraphs is
respected.”

“We would let these words speak for
themselves,” said Korea.

“Vague criticism”

Regarding DS437 (“United States –
Countervailing duty measures on certain
products from China”), it was stated that
the approach in the appellate report sug-
gested that “panels and the Appellate
Body are to conduct independent inves-
tigations and apply new legal standards,
regardless of what either party actually
argues to the panel or Appellate Body.”

According to Korea, this “vague
criticism” avoids mentioning that the AB
in fact declined to complete the analysis
with respect to many claims because it
did not consider that “the participants
ha[d] addressed sufficiently ... the issues
that [the AB] might need to examine if
[it] were to complete the legal analysis.”

With respect to a limited number of
other claims, the AB completed the
analysis on the basis of undisputed facts
and the factual findings of the panel.

The AB did seek clarification of un-
disputed facts at the oral hearing, “but
we fail to see how this amounts to con-
ducting ‘independent investigations’”,

said Korea.
Regarding DS449 (“United States –

Countervailing and anti-dumping mea-
sures on certain products from China”),
it was claimed that the AB report
“risk[ed] turning the WTO dispute settle-
ment system into one that would substi-
tute the judgment of WTO adjudicators
for that of a member’s domestic legal
system as to what is lawful under that
member’s domestic law.”

Korea said that on ascertaining the
meaning of domestic law, the US is cer-
tainly entitled to its approach, which is
that it should be assessed in accordance
with the domestic legal system, includ-
ing US constitutional principles.

On the other hand, the AB report
takes the following view: “[I]n ascertain-
ing the meaning of municipal law, a
panel should undertake a holistic assess-
ment of all relevant elements, starting
with the text of the law and including,
but not limited to, relevant practices of
administrative agencies ... All of these
assessments are subject to the circum-
stances of each case, including the na-
tional legal system in which the munici-
pal law operates.”

Korea believed that this approach is
no less valid than the one argued by a
member. The WTO agreements reveal no
preference as to how the meaning of
municipal law should be ascertained.

Korea failed to see how subjecting
AB assessments on the meaning of mu-
nicipal law “to the circumstances of each
case, including the national legal system
in which the municipal law operates”, is
tantamount to “substitut[ing] the judg-
ment of WTO adjudicators for that of a
member’s domestic legal system.”

Moreover, said Korea, the AB in this
dispute closely followed the approach
that was laid out repeatedly in previous
disputes including DS213 (“US – Carbon
steel”). In stark contrast to the position
it says it is taking now, the US praised
the AB’s ruling of the issues in DS213,
applauding it as a “model” decision.

“This demonstrates our point, yet
again, that views on a legal matter can –
and indeed do – vary across different
members, and in this case even for a par-
ticular member. And it is telling that the
AB decided in the end not to complete
the legal analysis,” said Korea.

Korea noted that it was stated at the
last DSB meeting that one member was
“concerned about the manner in which
[an AB] member has served at oral hear-
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ings, including that the questions posed
spent a considerable amount of time con-
sidering issues not on appeal or not fo-
cused on the resolution of the matter be-
tween the parties.”

Korea said that this attempt to place
constraints on AB division members’
questioning at oral hearings is deeply
troubling. Division members ask ques-
tions in order to better understand the
issues in their appropriate context, and
to provide participants a full opportunity
to make their views known. AB members
must be allowed this discretion. Indeed,
the AB’s engagement with the issues at
oral hearings is often praised by partici-
pants and third participants alike.

According to Korea, what is remark-
able is not that a WTO member is taking
positions on legal matters, but that it
finds it acceptable to impose its views on
the membership by ousting an adjudi-
cator about whom it has developed a
certain impression that the individual in
question must take the fall for the AB’s
perceived failings.

“This approach is not only unbecom-
ing of a leader of the multilateral trad-
ing system; it is also destabilizing,” said
Korea.

Unfilled vacancies

Earlier, the chair of the DSB, Ambas-
sador Xavier Carim of South Africa, re-
ported that there was still no agreement
among members on how to fill the two
vacancies in the AB.

(One vacancy was the result of the
non-reappointment of Chang, whose first
term of office had expired on 31 May. The
other was a result of the expiry on 31 May
of the second term of Yuejiao Zhang.)

According to trade officials, the chair
held consultations on 8 and 9 June with
14 delegations.

Reporting on those consultations,
the chair said that “we are not yet in a
position to move towards filling either
of the two current vacancies in the Ap-
pellate Body.”

“We do not have agreement among
members to take action to fill the vacancy
created by the non-reappointment of one
Appellate Body member [Chang].”

He said that “the consultations also
revealed that the two current vacancies
may need to be considered together.”

                          (continued on page 13)

The Third World in the Third Millennium CE
The WTO – Towards Multilateral Trade or Global Corporatism?

By Chakravarthi Raghavan

THE second volume of The Third World in the
Third Millennium CE looks at how the countries
of the South have fared amidst the evolution of
the multilateral trading system over the years.
Even at the General Agreement on Tariffs and
Trade (GATT) gave way to the World Trade
Organization (WTO) as the institution
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and manipulative manoeuvrings. In such a context, the need is for the countries of
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commentator.
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Uruguay wins dispute over its
tobacco control policies
An arbitral tribunal has rejected cigarette multinational Philip Morris’
challenge against tobacco control measures adopted by Uruguay, in what
has been described as a landmark decision that affirms states’ rights to
protect public health.

by Chakravarthi Raghavan

GENEVA: The government of Uruguay
has won the case in an investor-state dis-
pute brought against it over its tobacco
control policies by the tobacco company
Philip Morris at the World Bank’s Inter-
national Centre for Settlement of Invest-
ment Disputes (ICSID).

The transnational tobacco giant had
claimed violation of its trade and inves-
tor rights under an investment agree-
ment between Uruguay and Switzer-
land, where the company is headquar-
tered.

Philip Morris had challenged to-
bacco control regulations which Uru-
guay had put in place and implemented
in order to comply with the country’s
obligations under the Framework Con-
vention on Tobacco Control (FCTC).

The tobacco company had first pre-
sented its claim in February 2010, follow-
ing implementation by Uruguay of regu-
lations requiring health warnings to
cover 80% of the main surface of tobacco
packages and limiting tobacco manufac-
turers to one unique package per ciga-
rette brand.

Landmark ruling

According to a fact sheet by Foley
Hoag LLP, Uruguay’s lawyers before the
ICSID arbitral panel, the panel ruled in
Uruguay’s favour against the tobacco
giant, and ordered Philip Morris to pay
Uruguay’s fees and other costs, an award
in excess of $7 million.

Specifically, the fact sheet said, the
tribunal rejected Philip Morris’ challenge
to two regulations adopted by Uruguay
to protect public health against tobacco-
related death and diseases, and prevent
the false advertising of tobacco products.

The specific regulations upheld by
the tribunal: (1) prohibited tobacco com-
panies from marketing cigarettes in ways
that falsely present some cigarettes as
less harmful than others – because, in
truth, no cigarettes are safe to smoke and

none are less harmful than any others;
and (2) required tobacco companies to
use 80% of the front and back of ciga-
rette packs for graphic warnings of the
health hazards of smoking.

According to the law firm, the panel
ruling is a landmark decision because it
affirms the sovereign rights not only of
Uruguay but of all states to adopt laws
and regulations to protect public health
by regulating the marketing and distri-
bution of cigarettes and other tobacco
products.

The ruling enables Uruguay (as well
as other states committed to protection
of public health) to take additional mea-
sures to reduce tobacco consumption,
and related deaths and illnesses, by fur-
ther restricting the false and misleading
marketing of cigarettes and other tobacco
products.

To that end, Foley Hoag LLP added,
Uruguay itself will soon require all to-
bacco products to be sold in generic or
plain packages, with even larger warn-
ings of the harms caused by smoking, in
an effort to further reduce smoking lev-
els.

It is now inevitable, it added, that
many other states, which had been
awaiting this decision before adopting
similar regulations, will follow
Uruguay’s example.

The ICSID panel ruling, the law firm
said, erects a barrier to “the cynical use
of international arbitration by Philip
Morris and other tobacco companies to
stop States from taking reasonable mea-
sures to protect public health. Not only
have Philip Morris’ claims against Uru-
guay been rejected, but the company has
been ordered to pay Uruguay’s legal fees.

“Its strategy of misusing the arbitra-
tion process to dissuade States from
adopting meaningful regulation of to-
bacco marketing has failed. States need
no longer fear the risks or costs of such a
challenge to their sovereign rights.”

Uruguay put in place these tobacco

control measures under President Tabare
Vazquez, an oncologist, who has direct
knowledge of the death and disease that
smoking causes. As a result of these to-
bacco control regulations and policies,
smoking rates in Uruguay have been re-
duced from approximately 35% to ap-
proximately 23% between 2005 and 2014.
Among youth, the rate has fallen to 8.2%
as of 2014.

The two regulations challenged by
Philip Morris were adopted in 2008 and
2009. In March 2010, Philip Morris filed
its demand for arbitration with ICSID,
which is part of the World Bank. Because
Philip Morris International is incorpo-
rated in Switzerland, it sought arbitra-
tion under the terms of a bilateral invest-
ment treaty between Switzerland and
Uruguay.

One of the regulations prevented
tobacco companies from selling different
versions of the same brand of cigarettes.
Known as the “single presentation re-
quirement,” it stopped Philip Morris, for
example, from selling Marlboro, its lead-
ing brand, normally sold in red and
white packages, in gold, blue, or green
and silver packages.

Uruguay considered (and proved to
the ICSID tribunal) that the use of mul-
tiple variants of the same brand was in-
tended to falsely communicate to con-
sumers that some variants were less
harmful than others, when the company
knew this was untrue.

The other regulation obligated to-
bacco companies to increase the size of
required health warning labels on the
front and back of cigarette packs from
50% to 80% of the pack. Many states have
adopted similar regulations, because it
has been proven that larger health warn-
ings are more effective.

Specific legal findings

Following extensive written plead-
ings, oral hearings on the merits of the
case were held in October 2015 before an
ICSID arbitral tribunal presided over by
Piero Bernardini of Italy. The other arbi-
trators were Gary Born of the United
States and James Crawford of Australia
(currently a judge on the International
Court of Justice in The Hague).

Uruguay’s lead defense counsel
were Paul Reichler, Lawrence Martin,
Andrew Loewenstein and Clara
Brillembourg of the Washington, DC law
firm Foley Hoag LLP.
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The Uruguayan government delega-
tion at the oral hearings was led by
Miguel Angel Toma, Secretary of the
Presidency, accompanied by, among oth-
ers, the Minister of Public Health, Jorge
Basso, and Uruguay’s Ambassador to the
US, Carlos Gianelli.

In specific legal findings, the ICSID
panel ruled:

● Uruguay did not violate any of its
obligations under the Switzerland/Uru-
guay bilateral investment treaty, or deny
Philip Morris any of the protections pro-
vided by that treaty.

● Uruguay’s regulatory measures
did not “expropriate” Philip Morris’
property. They were bona fide exercises
of Uruguay’s sovereign police power to
protect public health, developed by
highly trained tobacco control experts
and physicians in the Ministry of Public
Health with the support of experts from
civil society.

● The measures did not deny Philip
Morris “fair and equitable treatment”
because they were not arbitrary; instead,
they were reasonable measures strongly
supported by the scientific literature and
had received broad support from the glo-
bal tobacco control community.

● The measures did not “unreason-
ably and discriminatorily” deny Philip
Morris the use and enjoyment of its
trademark rights, because they were en-
acted in the interests of legitimate policy
concerns and were not motivated by an
intention to deprive Philip Morris of the
value of its investment.

● Uruguay’s courts did not “deny
justice” to Philip Morris. Instead, the tri-
bunal found that Philip Morris had re-
ceived due process and fair treatment
from the Uruguayan courts when it chal-
lenged the regulations before those
courts.

[A post on the International Eco-
nomic Law and Policy Blog
(worldtradelaw.typepad.com) said the
ruling was a two-to-one ruling, with one
panellist dissenting. The full text of the
ruling is available at www.tobacco
freekids.org/content/press_office/
2016/2016_07_08_uruguay.pdf.]

The ICSID panel decision has come
just as tobacco plain packaging measures
by Australia have been challenged at the
World Trade Organization (in disputes
raised by Cuba, the Dominican Repub-
lic, Honduras and Indonesia). There are
also pending investor-state dispute
settlement/arbitration processes raised

under a bilateral investment treaty be-
tween Australia and Hong Kong-China.

What effect the present ruling will
have on the WTO proceedings or on the
separate investor-state dispute process
remains to be seen. It is also uncertain
whether it will have a bearing on wider
international concerns raised over

plurilateral trade and investment treaties
with investor-state dispute provisions,
such as the Trans-Pacific Partnership
(which is pending acceptance in the US
Congress) and the Transatlantic Trade
and Investment Partnership (under ne-
gotiation between the US and the EU).
(SUNS8280)                                           ❐

The chair urged members to inten-
sify the discussions so that a decision can
be taken by the next DSB meeting on 21
July.

He noted that in his consultations,
he had asked members not only how the
two vacancies can be filled but also what
needs to be changed to avoid this situa-
tion in the future. On the latter question,
he said that consultations showed that a
separate session should be held to look
into what changes are needed and how
reappointments are reviewed.

Later, in reporting on the workload
of the DSB, the chair noted that there will
likely be a waiting period for resolving
appeals because there is already a short-
age of staff in the AB secretariat and there
is a growing number of appeals coming
in. “The two vacancies on the Appellate
Body are likely to exacerbate this situa-
tion,” he warned.

According to trade officials, several
members, including Peru, China, Chile,
New Zealand, Chinese Taipei, Australia,
Norway, Japan and Canada, called for a
pragmatic and flexible approach in or-
der to quickly fill the vacancies.

Peru said that the responsibility is
on all members to ensure the smooth
functioning of the system. Pragmatism
and flexibility should be shown, it said.

Morocco, on behalf of the African
Group, said that this issue undermines
integrity and rule of law of the dispute
settlement system.

The Dominican Republic expressed
support for Korea, while Oman said that
it is high time to prevent such situations
from recurring.

China said that it shares the views
and concerns of many WTO members.
The AB plays a fundamental role in the
WTO dispute settlement mechanism,
which is an important and central pillar
of the multilateral trading system. In or-
der to enhance the security and predict-
ability of the rules of international trade

embodied in the WTO agreements, it is
critical to safeguard the independence
and impartiality of AB members.

Linking the reappointment of an AB
member to the rulings in specific cases
could have serious consequences on the
independence and impartiality of AB
members and on the WTO members’
trust and confidence in the AB, said
China. It invited WTO members to care-
fully consider the systemic impact of this
matter, and urged them to maintain the
efficiency, impartiality, stability and pre-
dictability of the system.

Noting the increasing concerns over
the AB vacancies and its workload,
China urged WTO members to appropri-
ately resolve the situation as soon as pos-
sible in order to safeguard the smooth
operation of the AB and the WTO dis-
pute settlement mechanism.

According to trade officials, the US
said that its position is clear and will not
change. For several years, it had already
raised its systematic concerns with mem-
bers and it will work with the DSB for a
consensus to fill the current vacancies,
the US maintained. (SUNS8269)           ❐

                       (continued from page 11)
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Celebrating 30 years of  the Right
to Development Declaration
The UN Human Rights Council commemorated the 30th anniversary of
the adoption of  the Declaration on the Right to Development with a
panel discussion celebrating the milestone document which “broke new
ground in the struggle for greater freedom, equality and justice”.

by Kanaga Raja

GENEVA: The UN Human Rights Coun-
cil on 15 June commemorated the 30th
anniversary of the adoption of the UN
Declaration on the Right to Develop-
ment.

To mark this occasion, a panel dis-
cussion on the promotion and protection
of the right to development was held
during the thirty-second session of the
Council.

The panellists included Ambassador
Amr Ramadan of Egypt (the moderator);
Flavia Piovesan, Secretary for Human
Rights in the Ministry of Justice of Bra-
zil; Ambassador Wayne McCook of Ja-
maica; Mihir Kanade, Head of the De-
partment of International Law and Hu-
man Rights and Director of the Human
Rights Centre at the UN-mandated Uni-
versity for Peace in San Jose, Costa Rica;
and Martin Khor, Executive Director of
the South Centre.

Empowerment for development

An opening statement was made by
Zeid Ra’ad Al Hussein, the UN High
Commissioner for Human Rights, fol-
lowing a video presentation marking the
30th anniversary of the Declaration. The
High Commissioner said: “We are here
to celebrate the Declaration on the Right
to Development, which thirty years ago
broke new ground in the struggle for
greater freedom, equality and justice.”

It acclaimed long-lost freedoms and
independence, and reasserted equality
for all nations and peoples – including
their right to self-determination and their
right to sovereignty over natural re-
sources, said Zeid.

But the Declaration’s central focus
was on the human person. Placing indi-
viduals at the heart of the development
process, it called for every member of
society to be empowered to participate
fully and freely in vital decisions.

The High Commissioner said the
Declaration demanded equal opportuni-
ties and the equitable distribution of eco-
nomic resources, including for people

traditionally marginalized, disempowe-
red and excluded from development,
such as women, minorities, indigenous
peoples, migrants, older persons, per-
sons with disabilities and the poor.

Bridging human rights with interna-
tional relations, and building on the in-
trinsic interactions of human rights and
development with peace and security,
the Declaration demanded better gover-
nance of the international economic
framework and redefined development
as far deeper, broader and more complex
than the narrow growth and profit focus
of previous decades.

“The wisdom of this multidimen-
sional approach has stood the test of
time. Today, the local and the global have
become ever more connected, and from
communication technology to climate
change, global supply and value chains
to access to medicines, the right to de-
velopment is manifestly relevant,” said
Zeid.

Amid today’s slow global economic
growth and low commodity prices, this
30th anniversary, the High Commis-
sioner said, should remind the interna-
tional community of development’s true
purpose: to improve the well-being of all
members of society. True development
generates greater social justice, not
deeper exploitation; and it reduces the
towering inequalities which confiscate
the fundamental rights of those who are
marginalized and poor.

The High Commissioner noted that
some progress has been made in global
efforts towards realizing the vision of the
Declaration. But that progress has been
uneven, particularly for people in Africa,
least-developed countries, landlocked
developing countries, small island devel-
oping states and most other developing
countries, as well as for disadvantaged
people in both the Global North and
South.

“Insufficiently regulated globaliza-
tion, persistent poverty and rising in-
equalities continue to rob people of their
rights, and they fuel multiple crises and

conflicts. That violence in turn destroys
hard-won development progress, and
kills and displaces people wantonly, in a
terrible downward spiral of avoidable
suffering.”

In contrast, the High Commissioner
said, the 2030 Agenda for Sustainable
Development, the Addis Ababa Action
Agenda on Financing for Development
and the Paris Climate Agreement set
forth detailed and realistic programmes
that build on each other with the poten-
tial to transform the realization of human
rights for millions of people.

“The 2030 Agenda, which promises
to end extreme poverty within our gen-
eration, promotes an integrated vision of
development with responsibilities that
are shared by both the global North and
South. This vision is clearly born of the
Declaration on the right to development,
which offers much-needed prevention,
since it promises solutions for root
causes, including structural challenges,
at all levels.”

Most evidently, said the High Com-
missioner, the right to development
forcefully calls for individuals to be free
to participate in vital decisions.

“At the international level, it ad-
dresses multiple challenges which origi-
nate in our failure to adequately regu-
late globalization.” The engines of glo-
balization – among them, trade, invest-
ment, finance and intellectual property
– must be made compatible with the hu-
man rights obligations of states. Global
development cannot mean that people
are denied access to essential medicines,
that small farmers are denied fair earn-
ings, or that already impoverished
people are further burdened with unsus-
tainable national debt.

Thus, the 2030 Agenda addresses
many of these systemic obstructions that
disadvantage the poor – among them,
distorted trade frameworks and weak
international governance over powerful
transnational actors, including the vec-
tors of financial speculation. The High
Commissioner said it promises better
regulation of global financial markets,
and an enhanced voice for developing
countries in international economic and
financial institutions. “It commits all
states to cooperate in fostering interna-
tional development and endorses the
principle of special and differential treat-
ment for developing countries, in par-
ticular least developed countries.”

Zeid underscored that the 2030
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Agenda is “a child of the right to devel-
opment”. As such, it must not be stunted
by indifferent action, malnourished by
failed commitments or denied safe pas-
sage to its fullest realization.

“But the right to development ex-
tends even beyond the massive global
agenda of the Sustainable Development
Goals. It offers a framework in which to
address gaps and failures in responsibil-
ity, accountability and regulation in both
national and global governance.”

He emphasized that trade and in-
vestment policies and agreements can
have profound implications on the real-
ization of human rights, with potential
adverse impacts in relation to food, wa-
ter and sanitation, health, indigenous
persons, equity and democratic decision-
making. Both within the multilateral con-
text and increasingly in bilateral and re-
gional free trade agreements, “we are
also seeing similar regulations relating
to services, intellectual property, invest-
ment and trade-plus issues. Recently,
sprawling modern pacts known as mega-
regionals have begun changing the land-
scapes of trade and investment in quite
unprecedented ways.”

The High Commissioner underlined
that the right to development guides the
international community, and individual
states, to ensure human rights in this
context.

“The 30th anniversary of the Decla-
ration on the right to development must
renew in us the spirit of multilateral ac-
tion for the common good – which is our
only hope for survival on this small and
fragile planet that we share,” he con-
cluded.

Inalienable right

The moderator of the panel discus-
sion, Ambassador Ramadan of Egypt,
said “we celebrate the 30th anniversary
of the Declaration on the Right to Devel-
opment as an inalienable and indepen-
dent human right which encompasses a
diverse myriad of economic, social, cul-
tural, and political rights.”

However, the progress achieved
thus far in the realization of the right to
development has been uneven, as is
demonstrated in Africa, the Middle East,
the least-developed countries, land-
locked developing countries and small
island developing states.

He noted that the past year has wit-
nessed the adoption of three important

instruments that pave the way for real-
izing the vision once embodied in the
Declaration on the Right to Develop-
ment, namely, the 2030 Agenda for Sus-
tainable Development, the Addis Ababa
Action Agenda on Financing for Devel-
opment, and the Paris climate change
agreement.

Ramadan said that the 2030 Agenda
for Sustainable Development constitutes
an important vehicle for the realization
of the right to development.

He posed the following six questions
aimed at guiding the debate:

(1) What is the anticipated role of
the UN system, in particular human
rights mechanisms, in the implementa-
tion and realization of the right to devel-
opment?

(2) What is the expected contribu-
tion on the part of the UN system in over-
coming the existing challenges to the re-
alization of the right to development as
an independent and distinct right?

(3) What role can international co-
operation play in the realization of the
objectives enshrined in the Declaration
on the Right to Development?

(4) How do you perceive the con-
tribution of the implementation of the
2030 Agenda in the implementation of
the Declaration on the Right to Develop-
ment with a view to achieving inclusive,
equitable and sustainable development
for all?

(5) How can the right to develop-
ment be operationalized to create an en-
vironment conducive to achieving the
Sustainable Development Goals, in par-
ticular Goal 17 on strengthening the
means of implementation and revitaliz-
ing the global partnership for sustainable
development?

(6) What ways and means can be
pursued to integrate, claim and build
capacity on the right to development
among all stakeholders?

Global issues

In his statement at the panel discus-
sion, Martin Khor, Executive Director of
the South Centre, highlighted some of the
current global issues that are important
in implementing the Declaration on the
Right to Development.

According to Khor, the right to de-
velopment has had great resonance
among people all over the world, includ-
ing in developing and poor countries.
Even the term itself, “the right to devel-

opment”, carries a great sense and
weight of meaning and of hope.

It is fitting to recall some of the im-
portant elements of this right to devel-
opment, Khor said. It is human- and
people-centred. It is a human right,
where every human person and all
peoples are entitled to participate in, con-
tribute to and enjoy development in
which all rights and freedoms can be
fully realized (Article 1.1 of the Declara-
tion). The human person is the central
subject of development and should be
the active participant and beneficiary of
development (Article 2.1).

Citing Article 2.3, Khor said the Dec-
laration gives responsibility to each state
to get its act together to take measures
to get its people’s right to development
fulfilled. But it also places great impor-
tance on the international arena, giving
a responsibility to all countries to coop-
erate internationally and especially to
assist the developing countries (Articles
3.3, 4.1 and 4.2).

Thus, it recognizes that international
relations and rules have important roles.
And it implicitly recognizes that there are
imbalances and inequities in the existing
international order that hinder countries
from implementing the right to develop-
ment. Therefore, it calls for a new inter-
national order, Khor said, citing Article
3.3 of the Declaration.

Khor said the right to development
is also practical. The Declaration recog-
nizes that there are international- and
national-level obstacles to the realization
of the right to development, and encour-
ages all parties and stakeholders to iden-
tify these obstacles and to act to remove
them. The international obstacles obvi-
ously require international cooperation
to address them.

On the 30th anniversary of the Dec-
laration, Khor said, it is useful to make
use of the practical relevance of the right
to development by elaborating on some
of the key global issues of the present
time and how they affect the right to de-
velopment.

Khor highlighted five such issues,
the first being the global economy in cri-
sis. The economic sluggishness in devel-
oped countries has had adverse impact
on developing economies. With com-
modity prices down, many commodity-
dependent developing countries are fac-
ing reduced export earnings.

Many countries have had to endure
great fluctuations in the inflow and out-
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flow of funds, due to absence of controls
over speculative capital flows. Exchange
rates are fluctuating due to lack of a glo-
bal mechanism to stabilize currencies.

Growth rates have fallen in Africa
and elsewhere, and some countries are
on the brink of another debt crisis. There
is no international sovereign debt re-
structuring mechanism, and countries
that undertake their own debt workout
may well become victims of vulture
funds.

All these become challenges for
maintaining development and are ob-
stacles to the right to development which
need addressing, Khor said.

The second global issue relates to the
challenges of implementing appropriate
development strategies. Khor said devel-
oping countries that aspire to achieve
sustained economic growth and sustain-
able economic development face many
challenges in formulating and imple-
menting policies that work. There are
challenges in getting policies right in
agricultural production, ensuring ad-
equate livelihoods and incomes for small
farmers, and national food security.

Countries that aim to industrialize
face the challenges of climbing the lad-
der from starting viable low-cost indus-
tries to establishing labour-intensive in-
dustries to higher-technology industries
and overcoming the middle-income trap.

Then there are the challenges in
building a range of services, including
providing social services like health, edu-
cation and water supply, electricity and
transport, and developing financial ser-
vices and commerce.

These sectoral policies and the over-
all development policy have become
even more difficult to formulate and
implement due to the trend of liberaliza-
tion and the dangers of premature liber-
alization as a result of loan conditionali-
ties and recently due to trade and invest-
ment agreements which also constrain
policy space.

In particular, said Khor, investment
agreements that provide for the investor-
state dispute settlement system enable
foreign investors to take advantage of
imbalanced provisions and great short-
comings in the arbitration system that
not only impose high costs on countries
but also bring about a chill or constraint
on countries’ policymaking ability. There
is an increasing legitimacy problem for
the investment rules regime.

Third, climate change has become an

existential problem for the human race.
Khor said that climate change is an out-
standing or even an ultimate example of
an environmental constraint to develop-
ment and the right to development.

In 2014 the 5th Assessment Report
by the Intergovernmental Panel on Cli-
mate Change gave the sobering figure
that there is atmospheric space to absorb
greenhouse gases of only another 1,000
billion tonnes for a reasonable chance of
avoiding global warming of 2°C. Any-
thing above that would be a devastating
disaster. Global emissions are running at
50 billion tonnes a year, and within two
decades the atmospheric space would be
filled up.

“If the aim is to keep warming to
1.5°C, we have little more than a decade
left. Therefore, there is an imperative to
cut global emissions as sharply and
quickly as possible.”

In seeking a solution, one key ques-
tion is: which country and which groups
within countries should cut emissions
and by how much? The danger, said
Khor, is that the burden will mainly be
passed on to developing and poorer
countries and to the poor and vulnerable
in each country. A global agreement and
national agreements to tackle climate
change have to be environmentally am-
bitious, socially fair and economically
viable.

The December 2015 Paris Agree-
ment on climate change succeeded in
showing the ability to reach a multilat-
eral deal on an issue that threatens hu-
man survival. But it is not ambitious
enough to save humanity, and it also
does not demonstrate that the promised
transfers of finance and technology to
developing countries will take place. The
celebration of reaching an agreement has
to give way to the sobering challenge of
doing much more within a few years.
The question is how the objective ur-
gency of the situation can be met by mea-
sures that are equitable and economically
feasible.

Fourthly, Khor said another possible
but less known existential issue is anti-
biotic resistance or more broadly antimi-
crobial resistance, which brings dangers
of a post-antibiotic age. Many diseases
are becoming increasingly difficult to
treat because bacteria have become more
and more resistant to antimicrobials.
Some strains of bacteria are now resis-
tant to multiple antibiotics and a few
have become pan-resistant – resistant to

all antibiotics.
There is also the special danger in

the discovery of two genes (MCR-1 and
NDM-1) with the frightening ability to
easily spread resistance from one type of
bacterium to other species of bacteria.
MCR-1 has been found to be resistant to
colistin, a very powerful antibiotic usu-
ally used only as a last resort. NDM-1 is
another gene with the ability to jump
across different bacteria species, making
them highly resistant to all but two
known drugs. In 2010, only two types of
bacteria were found to be hosting the
NDM-1 gene, but within a few years,
NDM-1 had been found in more than 20
different species of bacteria.

Khor said that actions needed in-
clude better surveillance; measures to
drastically reduce the overuse and wrong
use of antibiotics including control over
unethical marketing of drugs, control of
the use of antibiotics in livestock and
public education; and discovery of new
antibiotics.

Attaining the SDGs

Fifthly, Khor highlighted the chal-
lenges of meeting the Sustainable Devel-
opment Goals (SDGs). Fulfilling the
SDGs would go a long way to realizing
the right to development. The SDGs in-
clude some very ambitious and idealis-
tic goals and targets. Yet there are ob-
stacles for many countries and people to
fulfil these.

Citing Goal 3, which is “to ensure
healthy lives and promote well-being for
all at all ages”, Khor said that one of the
targets under this goal is to achieve uni-
versal health coverage, where no one
should be denied treatment because they
cannot afford it. The financing of
healthcare is thus a major challenge, he
said. It becomes more of an obstacle
when treatment is unnecessarily expen-
sive.

One problem is when medicines are
priced very high and out of reach of the
poor or even the middle class, he said.
The treatment for HIV/AIDS became
more widespread and affordable only
when generic medicines were made
more and more available at increasingly
lower prices, for example, $60 per patient
per year as compared to the original
prices of $10,000-15,000, and millions of
lives have been saved.

A similar situation has arisen for
Hepatitis C patients: the original price of
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a new drug with a nearly 100% cure rate
is $84,000 in the US and 56,000 in Eu-
rope for a 12-week course of treatment,
whereas generics can be produced and
sold for less than $1,000 (in some cases
around $600) in a number of developing
countries.

Similar price comparisons can be
made for drugs to treat cancer and other
diseases and for the new category of
drugs known as biologics, many of
which are priced at above $100,000 in the
US.

Khor asserted that the issue of pat-
ents, over-pricing of original drugs, and
the need to make generic drugs more
available is relevant to the fulfilment of
the SDGs, to universal health coverage,
and to the realization of the right to de-
velopment and the right to health.

According to Khor, obtaining ad-
equate means of implementation for the
SDGs entails international cooperation in
at least three areas: (1) the provision of
finance and technology to developing
countries, including to assist them to ful-
fil the SDGs; (2) establishing appropri-
ate international rules in trade, finance,
investment, intellectual property and
technology; (3) when formulating their
domestic policies, policymakers in devel-
oped countries should be sensitive to and
take account of the interests and needs
of people in developing countries.

Operationalizing the right
to development

In his statement, Mihir Kanade of the
University for Peace said that if the SDGs
are to be realistically implemented as
envisioned by the 2030 Agenda, then
operationalizing the right to develop-
ment is indeed indispensable and the
only way forward. He highlighted six
specific points as to what
operationalizing the right to develop-
ment for implementation of the SDGs
would entail.

Firstly, this requires focusing not
only on the outcomes which must result
from the implementation of the 2030
Agenda, but equally on the processes by
which those outcomes must be achieved.
This includes, of course, participation of
all stakeholders, as well as respecting the
policy space of states and their people in
determining and implementing their
own development priorities.

Secondly, operationalizing the right
to development means that develop-

ment, in order to be sustainable, must not
be seen as a charity, privilege or gener-
osity, but as a right of human beings ev-
erywhere, who are the central subjects
of development and should be the active
participants and beneficiaries of the right
to development.

Thirdly, Kanade said, understanding
that development is not a charity, privi-
lege or generosity also means clearly ac-
knowledging that all states are duty-
bearers with respect to the right to de-
velopment. He said this duty extends not
only internally towards their own citi-
zens but also beyond the states’ borders,
and permeates through international
decision-making at international organi-
zations, including the UN, World Bank,
IMF and the WTO.

Thus, for instance, states would
clearly be failing in their obligations if
they create international conditions
unfavourable to the realization of the
right to development through the lend-
ing policies they support at the IMF or
World Bank, or through WTO rules. In
fact, WTO rules are explicitly required,
by the very terms of the Marrakesh
Agreement Establishing the WTO, to be
framed with the objective of promoting
sustainable development, he said.

Fourthly, operationalizing the right
to development means insisting on a
comprehensive, multidimensional and
holistic approach to development as a
human right.

Fifthly, operationalizing the right to
development means going beyond a hu-
man rights-based approach to develop-
ment.

Finally, said Kanade, operationali-
zing the right to development for the
implementation of the SDGs means en-
suring that the indicators for the SDGs
and the targets are compatible with the
objective of making the right to devel-
opment a reality for everyone. This in-
cludes ensuring that there are clear,
quantifiable indicators for both national
and international action, with appropri-
ate benchmarks for each of the SDGs,
most importantly for Goal 17.

Legitimate rights

Ambassador Wayne McCook of Ja-
maica, who is also the chairman of the
developing-country G77 and China
grouping, began his presentation by
quoting Bob Marley who had said,
“Them belly full but we hungry, a hun-

gry mob is an angry mob.”
McCook spoke on the legitimacy

and rights enshrined in the Declaration
on the Right to Development and the
consequences for the global develop-
ment agenda. He posed the following
questions: “As human beings, to what
are we entitled? With what do we sur-
vive and through what can we be free to
live in dignity as individuals and in com-
munity? Should the rights we agree be
limited to the ability to breathe, to speak,
to listen and to move freely or is there
more? Should we collectively agree that
all human beings have a right to more
than survival or simply to being alive?”

“Yes, we have,” he said. “We have
agreed a body of globally accepted rights
encompassing civil, political, economic,
social and cultural rights and instru-
ments that lay a foundation on which we
base our promotion and protection of
fundamental human rights.”

“We have agreed a right to develop-
ment,” he stressed. “Having agreed these
rights we cannot simply assume that the
task is done ... We must commit to tak-
ing the steps without which these can-
not be secured and it is for these reasons
that we have recognized that the right to
development must be promoted and pro-
tected by all.”

In this context, he said, the elabora-
tion of a holistic approach to sustainable
development aligns with the fundamen-
tal goals of the right to development.

Flavia Piovesan from the Brazilian
Ministry of Justice posed two questions:
How to understand the conceptual ba-
sis and the legal framework of the right
to development? What are the central
attributes – the central components – of
the right to development from a human
rights approach?

Thirty years ago, she said, the UN
adopted the Declaration on the Right to
Development establishing the frame-
work that provides individuals and
peoples both domestically and globally
the right to an equitable, sustainable and
participatory development in accordance
with the full range of human rights and
fundamental freedoms.

The incorporation of the human
rights-based approach to development is
among the greatest achievements of the
Declaration. Since then, this approach
has guided the integration of norms,
standards and principles of the interna-
tional human rights system into the
plans, policies and process of develop-
ment, including the 2030 Agenda and the
SDGs, she added. (SUNS8264)              ❐
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Austerity policies undermining rights
within the EU
A UN rights expert has decried the impacts of  austerity policies under-
taken in the EU in response to the financial crisis, saying that these
measures have undermined economic, social and labour rights within the
bloc.

by Kanaga Raja

GENEVA: Recent austerity policies are
undermining economic, social and
labour rights within the European Union
and are hitting the most vulnerable, the
United Nations Independent Expert on
the effects of foreign debt and human
rights, Juan Pablo Bohoslavsky, has said.

This conclusion was highlighted in
an end-of-mission statement following
his recent official visit to EU institutions
to assess the response of these institu-
tions and of EU member states to the
sovereign debt and financial crisis from
a human rights perspective.

The rights expert undertook the of-
ficial visit to Brussels from 30 May to 3
June, and his findings and recommenda-
tions will be detailed in his full report to
the UN Human Rights Council in March
next year.

Adverse effects of  austerity

In his end-of-mission statement re-
leased after his visit, Bohoslavsky (who
is from Argentina) said he is deeply con-
cerned about a paradigmatic shift that is
undermining the previously balanced
approach of ensuring economic stability,
equality and social cohesion, in favour
of a disproportionate focus on budget-
ary stability.

“Austerity policies have unfortu-
nately all too often gone hand in hand
with an undermining of economic, social
and labour rights within the European
Union hitting the most vulnerable. In
parallel, inequalities in income and
wealth have increased within Europe. In
addition to these outcomes, austerity
measures do not appear to have led to
full financial and fiscal stability in all
countries.”

The rights expert noted that in re-
sponse to the crisis, many EU states re-
sorted to austerity measures to address
excessive public deficits and unsustain-
able public debt. After the global finan-
cial crisis unfolded, 25 of the 28 EU mem-
ber states were at some stage put under
the Excessive Deficit Procedure of the
EU, which kicks in when a state has a
public deficit above 3% of GDP or is un-
able to bring its debt-to-GDP ratio below

60%.
In addition, Cyprus, Greece, Hun-

gary, Ireland, Latvia, Portugal, Romania
and Spain were experiencing serious dif-
ficulties in relation to their financial sta-
bility and had to implement economic
adjustment programmes as a condition
for receiving stand-by support or loans
from European institutions and the In-
ternational Monetary Fund (IMF).

According to the Independent Ex-
pert, there are currently about 21.4 mil-
lion unemployed in the EU, 4.7 million
more than in 2008, before the global fi-
nancial crisis spread. More worryingly,
nearly every second unemployed has
been without a job for more than 12
months and long-term unemployment
has remained high in countries that un-
derwent adjustment programmes (for
instance: Greece 72.1%, Portugal 57.4%,
Ireland 56.2% of all unemployed per-
sons).

The percentage of persons in the EU
who report unmet medical needs and say
seeing a doctor is too expensive for them,
has also increased after 2009.

“Disappointingly, in one of the most
affluent regions of the world, poverty has
been on the rise,” said the rights expert.
About 121 million people in the EU-27
are at risk of poverty or social exclusion,
4.7 million more than in 2008, and their
number has in particular increased in
Greece, Italy and Spain. Children and
women in Europe are more at risk of
poverty and social exclusion (27.8% and
25.2% respectively) than the total popu-
lation (24.4%).

“In this context, it will be difficult to
reach the target the European Union has
set for itself, to reduce the number of
people at risk of poverty and social ex-
clusion by 20 million people by 2020,”
he said.

“It is paradoxical that when social
protection was most needed, social
spending was often reduced. In some
countries, in an effort to ensure the re-
payment of public debt, public health
and social protection expenditures were
excessively slashed,” he added.

According to the rights expert, the
core question here is why this type of

expenditure was particularly targeted by
conditionalities. “These cuts were often
made in public health and social protec-
tions systems that already were deficient
to ensure that those most in need would
receive treatment or benefits.”

The case of  Greece

In Greece, which Bohoslavsky vis-
ited in December 2015, the overall social
protection budget stood in 2009 at 44.2
billion. In 2014, only 35.7 billion was
spent, a cut of 19.3%, while at the same
time the number of persons unemployed
or living in material deprivation dramati-
cally increased. Public health expendi-
tures in Greece were reduced from 16.1
billion (2009) to 8.3 billion (2014), an
unprecedented decrease of 48.6%. Poor
patients are now relying on solidarity
clinics run by volunteers to receive es-
sential medical services.

“There is a widespread belief that
billions of taxpayer money has been used
or provided in the form of guarantees to
rescue Greece from defaulting.” Accord-
ing to the rights expert, the amounts were
indeed large, but in reality the financial
assistance provided through European
financial institutions returned to a very
large degree to international lenders,
who had provided Greece until 2009 with
loans without fully following due dili-
gence standards in order to check
whether the country would be able to
pay back its debt.

In total, 215.9 billion was disbursed
under the first and second adjustment
programmes from 2010-14. However, a
recent study published by the European
School of Management and Technology
in Berlin suggests that only a very small
fraction – 9.7 billion or less than 5% –
ended up in the public budget of Greece;
64% of the disbursed loans was just used
to pay back the existing debt and inter-
est, 37.3 billion or 17% was used to re-
capitalize Greek banks, while 29.7 bil-
lion or 14% of the amount was used to
provide incentives for investors to en-
gage in the Private Sector Involvement
(PSI) in March 2012, a haircut of the
Greek debt. Through the PSI, private
debt was converted to a large degree into
public debt.

Looking at these figures from a hu-
man rights perspective, the rights expert
said he was inclined to ask: Who has
been given priority? Who has mainly
benefited from the financial support?
While bailing out banks and stabilizing
the financial system, was enough done
to reduce poverty and unemployment in
Greece, Spain, Portugal and elsewhere?
Were economic and social rights given
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the needed priority to ensure that every-
body within the EU can live in dignity?

“Poverty levels and the increase of
inequality experienced in those countries
make me feel that this is not the case,”
he said.

In his view, Greece’s debt, currently
estimated at around 180% of GDP, is
highly unsustainable. The IMF recently
published a scenario that Greece’s debt-
to-GDP ratio will further increase to
about 250% by 2060 if no frontloaded
debt relief is provided.

Debt relief is currently under discus-
sion in the form of maturity extensions,
payment deferrals and lower fixed inter-
est rates. However, in the view of the
Independent Expert, this would be “too
little, too late”, especially for the thou-
sands of people who have suffered in the
last years. Postponed debt relief will not
restore confidence in the Greek economy
nor promote much-needed investment.

Bohoslavsky was similarly worried
about the short- and long-term human
rights impacts of the latest austerity
package passed under pressure from in-
ternational lenders by the Greek Parlia-
ment on 20 May, which includes further
cuts to pensions to the tune of 3.6 bil-
lion and an increase of the value added
tax (VAT) to 24%, which hits poorer
people more forcefully than the more af-
fluent.

The package includes across-the-
board spending cuts should Greece fail
to reach agreed primary surpluses in the
future, surpluses that have been consid-
ered unrealistic for Greece by the IMF
due to its very high structural unemploy-
ment. “Such across-the-board spending
cuts are unlikely assessed in relation to
their social or human rights impact. They
would repeat past mistakes, further un-
dermine the Greek economy and deepen
the economic and social rights crisis
within Greece,” the rights expert under-
lined.

Human rights obligations

“My point is that obligations under
human rights law should be a legitimate
and necessary constraint when design-
ing and implementing macroeconomic
policies ... My point here is to stress that
irrespective of the macroeconomic policy
chosen, there is a need to ensure that
human rights are fully respected and that
nobody is left behind,” Bohoslavsky said.

While EU member states are prima-
rily responsible for adherence to their
international human rights obligations,
international institutions, including the
EU, its bodies and financial institutions,
are not beyond the reach of international

human rights law, the Independent Ex-
pert stressed. This applies to interna-
tional organizations, including multilat-
eral financial institutions, such as the
IMF and the World Bank.

“When making policy recommenda-
tions or setting binding conditionalities
for providing loans, institutions and bod-
ies of the European Union have – at an
absolute minimum – to respect interna-
tional human rights treaties to which all
their Member States have become a
party.”

The rights expert reminded all EU
member states (including euro area
states acting as international lenders)
that they are bound by the International
Covenant on Economic, Social and Cul-
tural Rights and other relevant core hu-
man rights treaties they have ratified.
“States parties to the International Cov-
enant on Economic, Social and Cultural
Rights would be acting in violation of
their obligations under the Covenant if
they were to delegate powers to an in-
ternational organization (e.g. the ESM
[European Stability Mechanism] or IMF)
and allow such powers to be exercised
without ensuring that they will not in-
fringe on human rights.”

Bohoslavsky noted that the EU has
developed several guidelines and tools
for carrying out social and human rights
impact assessments. “However, when it
comes to macroeconomic policies in the
context of financial crises, human rights
standards have so far not been explicitly
used as benchmarks to assess economic
reform programmes. It is therefore de-
plorable how little lending conditionali-
ties were formally assessed on their po-
tential harm to human rights-holders
before they were implemented.”

The rights expert welcomed the fact
that the European Commission has un-
dertaken for the first time, in August
2015, a social impact assessment for the
third economic reform programme cur-
rently implemented in Greece. Regard-
ing it as “a first step in the right direc-
tion”, he however said that this assess-
ment, produced on short notice, does not
have the ambition to assess the economic
reform measures against international
human rights standards.

“Economic reform programmes
should not only undergo social, but also
human rights impact assessments that
live up to their name. Such assessments
should be carried out in consultation
with affected rights-holders and civil
society and be more than tick-box exer-
cises in order to be meaningful.”

In addition, he said, evaluations of
past reform programmes should not only

assess whether they managed to reduce
budget deficits, restore debt sustainabil-
ity or enhance economic growth, but
whether they ensured a fair and equal
distribution of the burden of adjustment
within society.

“We need to put the human person
back into the equation, as the economy
should serve the people, not vice versa.
Therefore, it is absolutely relevant to
know to what extent economic and so-
cial rights have been successfully protect-
ed in the context of adjustment policies,
what gaps exist and who is most affect-
ed by lack of protection of their rights.”

The Independent Expert said that
this exercise would not only allow learn-
ing from past mistakes to be better
equipped for the future, but ensure that
identified infringements of social and
economic rights can be addressed and
corrected.

“No credible argument could be
made that what should be done exter-
nally for the benefit of rights holders
outside the European Union cannot be
done internally, for the benefit of its own
EU citizens and residents.”

Rather, said Bohoslavsky, a human
rights-based approach should guide
country-specific recommendations to EU
member states in the field of macroeco-
nomic policy and the lending policies of
European institutions to their own EU
member states.

“States need sufficient fiscal space to
ensure that they can protect and progres-
sively realize economic, social and cul-
tural rights. Debt obligations should
never take preference over human
rights.” It is therefore equally important
to combat tax avoidance and tax evasion
to prevent states falling into a debt trap
and to ensure that they have sufficient
revenues at their disposal to uphold eco-
nomic and social rights.

“It is time to revive social rights
within the European Union,” the Inde-
pendent Expert also said. In his view,
some recent initiatives from the Euro-
pean Commission, such as the European
Pillar on Social Rights, will contribute to
this aim. “I have stressed during my visit
that such a pillar needs to be based on a
solid foundation.”

This foundation should not only re-
flect the social acquis of the EU, but also
build on the international human rights
obligations of EU member states and the
recommendations emanating from inter-
national and regional human rights
mechanisms, Bohoslavsky concluded.
(SUNS8266)                                          ❐
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Access to medicines fundamental to
achieving right to health
The UN’s Human Rights Council has recognized access to medicines as
a fundamental element of the right to health, while noting that at least a
third of  the global population lacks such access on a regular basis.

by Kanaga Raja

GENEVA: The United Nations Human
Rights Council, in a resolution adopted
on 1 July, has recognized that access to
medicines is “one of the fundamental
elements in achieving progressively the
full realization of the right of everyone
to the enjoyment of the highest attain-
able standard of physical and mental
health.”

In the resolution, which was orally
revised and adopted without a vote, the
Council decided to convene a panel dis-
cussion at its thirty-fourth session next
March “to exchange views on good prac-
tices and key challenges relevant to ac-
cess to medicines as one of the funda-
mental elements of the right of everyone
to the enjoyment of the highest attain-
able standard of physical and mental
health, taking into account all relevant
reports, and that the discussion shall be
fully accessible to persons with disabili-
ties.”

The resolution was adopted during
the Council’s thirty-second session,
which convened on 13 June-1 July.

Elusive goal

When introducing the draft resolu-
tion on behalf of Brazil, China, Egypt,
India, Indonesia, Senegal, South Africa,
Thailand and some 72 additional co-
sponsors, Brazil said that for millions of
people throughout the world, the full
enjoyment of the human right to health
still remains an elusive goal.

According to the World Health Or-
ganization (WHO), at least one-third of
the world’s population has no regular
access to medicines.

“It is our firm understanding that no
effort should be spared to realize this
right for all,” said Brazil.

Health is a fundamental human
right, indispensable to the enjoyment of
many other human rights and necessary
for living a life in dignity, it said.

According to Brazil, the present ini-
tiative was aimed at reaffirming access
to medicines as a fundamental element
in the realization of the right of every-

one to the enjoyment of the highest at-
tainable standard of physical and men-
tal health.

India said that according to the
WHO World Medicines Situation Report
of 2011, a third of the global population
has no regular access to medicines. In-
dia underlined that for millions of people
around the world, lack of access to safe,
affordable and quality medicines re-
mains a major barrier in realizing the full
right to health.

The challenges are no longer limited
to developing countries or to the so-
called neglected diseases, but are affect-
ing people in the Global North as well,
stretching the health budgets of all gov-
ernments and impacting frequent to
common diseases like hepatitis and can-
cer.

“This indeed is a serious human
rights issue,” India emphasized.

It said that the existing global frame-
work does not allow the fruits of medi-
cal innovation to be equitably shared, in
particular with those who are most in
need of them. “It has only resulted in
skyrocketing prices for life-saving medi-
cines and vaccines, promoted discrimi-
natory access to medicines based on geo-
graphic location or economic status and
has further widened the health inequi-
ties.”

The increasing healthcare costs have
become the leading cause of induced
poverty, pushing nearly 150 million
people into impoverishment every year.
Moreover, the innovation model that
thrives on the current system has failed
to address the health research and devel-
opment (R&D) needs of the developing
countries, said India. This is evident from
the lack of any new medicines and vac-
cines for long-known infectious diseases
like tuberculosis and malaria, which con-
tinue to take a huge public health toll.

India noted that a number of Coun-
cil resolutions have reaffirmed the right
of member states to give primacy to pub-
lic health over trade and intellectual
property considerations, as enshrined in

the Doha Declaration on the TRIPS
Agreement and Public Health.

“We need to once again place the
human rights dimension of access to
medicines at the centre of our efforts to
create favourable conditions at the na-
tional, regional and international levels
to ensure the full realization of the right
to health and health-related goals of
Agenda 2030,” it said.

Problematic provisions

In a general comment, the United
Kingdom, while joining the consensus on
the resolution, said it found that a num-
ber of provisions in the text were prob-
lematic. For example, the UK said that
while it fully supported the right of
everyone’s enjoyment of the highest at-
tainable standard of physical and men-
tal health, it did not recognize its link
with access to medicines as set out in
operational paragraph 1 of the resolu-
tion.

Switzerland said it had some reser-
vations about the resolution. It fully sup-
ported its aim, i.e., the full enjoyment of
the highest attainable standard of physi-
cal and mental health for all. Though it
joined the consensus, Switzerland said
that it would have liked to see a more
well-balanced resolution, and, in this
context, drew attention to preambular
paragraph 10 and operational para-
graphs 3, 4 and 5 of the draft resolution.

Switzerland maintained that the ref-
erence to the price of medicines in op-
erational paragraphs 3 and 5 was an in-
adequate simplification. Patents and
prices were not directly linked, it
claimed. The prices of medicines de-
pended on a number of different factors
including import taxes, the national
medicines supply system and the role of
intermediaries, it said.

In an intervention, the Netherlands,
on behalf of the European Union mem-
ber states of the Human Rights Council,
explained that it was fully committed to
the full realization of the right of every-
one to the enjoyment of the highest at-
tainable standard of physical and men-
tal health. However, the EU maintained,
the assumption that the rights of inven-
tors were the single or even the main
impediment to innovation and access to
health overlooked a key finding of the
2012 joint WHO/WTO/WIPO study on
promoting access to medical technolo-
gies and innovation, that the lack of ac-
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cess to medical technologies was rarely
due entirely to one single determinant.

The EU also expressed its concerns
about the risk of duplication with discus-
sions in other fora. It however said that
it would join the consensus on the draft
resolution as orally amended.

Council’s concerns

In the resolution, the Human Rights
Council noted with appreciation the UN
Secretary-General’s decision to establish
a High-level Panel on Access to Medi-
cines with the mandate to make propos-
als on how to address policy incoherence
in public health, trade, the justifiable
rights of inventors, and human rights. It
recognized the participation of the Office
of the UN High Commissioner for Hu-
man Rights in the expert advisory group
supporting the Panel.

The Council noted with concern that,
for millions of people throughout the
world, the full and equal enjoyment of
the right to the highest attainable stan-
dard of physical and mental health re-
mains a distant goal.

It was concerned about the inter-re-
latedness between poverty and the real-
ization of the right of everyone to the
enjoyment of the highest attainable stan-
dard of physical and mental health, in
particular the fact that ill health can be
both a cause and a consequence of pov-
erty.

It recognized that universal health
coverage implies that “all people have
access without discrimination to nation-
ally determined sets of the needed pro-
motive, preventive, curative, palliative,
and rehabilitative essential health ser-
vices, and essential, safe, affordable, ef-
ficacious, and quality medicines and vac-
cines, while ensuring that the use of these
services does not expose users to finan-
cial hardship, with a special emphasis on
the poor, vulnerable, and marginalized
segments of the population.”

The Council recalled that the Doha
Ministerial Declaration on the Agree-
ment on Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS) and Pub-
lic Health “confirms that the Agreement
does not and should not prevent mem-
bers of the World Trade Organization
from taking measures to protect public
health and that the Declaration, accord-
ingly, while reiterating the commitment
to the Agreement, affirms that it can and
should be interpreted and implemented

in a manner supportive of the rights of
members of the Organization to protect
public health and, in particular, to pro-
mote access to medicines for all, and fur-
ther recognizes, in this connection, the
right of members of the Organization to
use, to the full, the provisions of the
above-mentioned Agreement, which
provide flexibility for this purpose.”

The Council regretted the high num-
ber of people still without access to af-
fordable, safe, efficacious and quality
medicines, and underscored that im-
proving such access could save millions
of lives every year.

It noted with deep concern that, ac-
cording to WHO in its World Medicines
Situation Report of 2011, at least one-
third of the world population has no
regular access to medicines, while rec-
ognizing that the lack of access to medi-
cines is a global challenge that affects
people not only in developing countries
but also in developed countries, even
though the disease burden is dispropor-
tionately high in developing countries.

It was concerned “at the lack of ac-
cess to quality, safe, efficacious and af-
fordable medicines for children in appro-
priate dosage forms, and problems in the
rational use of children’s medicines in
many countries, and that, globally, chil-
dren aged under five years still do not
have secure access to medicines for the
treatment of pneumonia, tuberculosis,
diarrheal diseases, HIV infection, and
malaria, as well as medicines for many
other infectious diseases, non-communi-
cable diseases and rare diseases.”

The Council was also concerned that
the increasing incidence of non-commu-
nicable diseases constitutes a heavy bur-
den on society, with serious social and
economic consequences, which represent
a leading threat to human health and
development.

It recognized the urgent need to im-
prove accessibility to safe, affordable,
efficacious and quality medicines and
technologies to diagnose and to treat
non-communicable diseases, to
strengthen viable financing options, and
to promote the use of affordable medi-
cines, including generics, as well as im-
proved access to preventive, curative,
palliative and rehabilitative services,
particularly at the community level.

The Council expressed deep concern
at recent outbreaks of highly infectious
pathogens with epidemic potential,
which demonstrate the potential vulner-

ability of populations to them, and, in
this context, reaffirmed and underscored
the importance of the development of
new and innovative medicines and vac-
cines and of ensuring access to safe, af-
fordable, efficacious and quality medi-
cines and vaccines to all, as well as
strengthening health system capacities
for preventing and responding to out-
breaks.

It recalled the WHO Global Strategy
and Plan of Action on Public Health, In-
novation and Intellectual Property, and
commended the efforts of WHO to fill
gaps in health research and development
for the relevant needs of developing
countries, including neglected diseases
and potential areas where market failure
exists, through the follow-up to the re-
port of the Consultative Expert Working
Group on Research and Development.

It reiterated that “health research
and development should be needs-
driven, evidence-based, guided by the
core principles of affordability, effective-
ness, efficiency, and equity, and consid-
ered a shared responsibility.”

Promoting access to medicines

The Council stressed the responsi-
bility of states to ensure access for all,
without discrimination, to medicines, in
particular essential medicines, that are
affordable, safe, efficacious and of qual-
ity.

The Council called upon states “to
promote access to medicines for all, in-
cluding through the use, to the full, of
the provisions of the Agreement on
Trade-Related Aspects of Intellectual
Property Rights which provide flexibil-
ity for that purpose, recognizing that the
protection of intellectual property is im-
portant for the development of new
medicines, as well as the concerns about
its effects on prices.”

The Council also called upon states
“to take steps to implement policies and
plans to promote access to comprehen-
sive and cost-effective prevention, treat-
ment and care for the integrated manage-
ment of non-communicable diseases, in-
cluding, inter alia, increased access to
affordable, safe, efficacious and quality
medicines and diagnostics and other
technologies, including through the full
use of Trade-Related Aspects of Intellec-
tual Property Rights flexibilities.”

It reiterated the call upon states to
continue to collaborate, as appropriate,
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on models and approaches that support
the de-linkage of the cost of new research
and development from the prices of med-
icines, vaccines and diagnostics for dis-
eases that predominantly affect develop-
ing countries, including emerging and
neglected tropical diseases, so as to en-
sure their sustained accessibility, afford-
ability and availability and to ensure ac-
cess to treatment for all those in need.

The Council called upon the inter-
national community to continue to assist
developing countries in promoting the
full realization of the right of everyone
to the enjoyment of the highest attain-
able standard of physical and mental
health, including through access to med-
icines that are affordable, safe, efficacious
and of quality, and through financial and
technical support and training of person-
nel, while recognizing that the primary
responsibility for promoting and protect-
ing all human rights rests with states.

It recognized the innovative funding
mechanisms that contribute to the avail-
ability of vaccines and medicines in de-
veloping countries, such as the Global

Fund to Fight AIDS, Tuberculosis and
Malaria, the GAVI Alliance and UNI-
TAID.

In this context, it called upon all
states, UN agencies, funds and pro-
grammes, in particular WHO, and rele-
vant intergovernmental organizations,
within their respective mandates, and
encouraged relevant stakeholders, in-
cluding pharmaceutical companies,
while safeguarding public health from
undue influence by any form of real, per-
ceived or potential conflict of interest, “to
further collaborate to enable equitable
access to quality, safe and efficacious
medicines that are affordable to all, in-
cluding those living in poverty, children
and other persons in vulnerable situa-
tions.”

The Council further urged all states,
UN agencies and programmes and rele-
vant intergovernmental organizations,
especially WHO, within their respective
mandates, and encouraged non-govern-
mental organizations and relevant stake-
holders, including pharmaceutical com-
panies, “to promote innovative research

and development to address health
needs in developing countries, including
access to quality, safe, efficacious and
affordable medicines, and in particular
with regard to diseases disproportionate-
ly affecting developing countries, and the
challenges arising from the growing bur-
den of non-communicable diseases, tak-
ing into account the Global Strategy and
Plan of Action on Public Health, Inno-
vation and Intellectual Property of the
World Health Organization.”

It invited member states and all
stakeholders, including relevant UN
bodies, agencies, funds and pro-
grammes, treaty bodies, special proce-
dure mandate holders, national human
rights institutions, civil society, and the
private sector, to promote policy coher-
ence in the areas of human rights, intel-
lectual property and international trade
and investment when considering access
to medicines.

The Council requested the High
Commissioner for Human Rights to pre-
pare a summary report on the panel dis-
cussion and to submit it to the Council
at its thirty-sixth session. (SUNS8275)  ❐

Subscribe to the Third World’s own Economics Magazine!
THIRD WORLD ECONOMICS

Fortnightly Economics Magazine of the
Third World Network

SUBSCRIPTION FORM

Annual subscription rates
Airmail    Surface Mail

Developing countries US$75    US$55
Others US$95    US$75
Special rates for India subscribers Rs900    Rs500
Special rate for Malaysian subscriber RM110

(Please print)
Name:

Address:

I would like to subscribe by AIR/SURFACE MAIL and I enclose the
amount of ..........................

Please charge the amount of ...................... to my credit card:

        American Express                        Visa                      Mastercard

A/C No:                                                            Expiry date:

Signature:

●  Subscribers  in  India  can send  form  and
cheques to The Other India Bookstore, Above
Mapusa Clinic, Mapusa 403 507, Goa, India.

● Subscribers in Malaysia – please pay by
credit card/crossed cheque or postal order.

● Subscribers in Australia, Brunei,
Indonesia, Philippines, Singapore,
Thailand, UK and  USA – please pay by credit
card/cheque/bank draft/international money
order in own currency, US$ or Euro. If paying
in own currency or Euro, please calculate
equivalent of US$ rate. If paying in US$ rate,
please ensure that the agent bank is located
in the USA.

● Rest of the  world – please pay by credit
card/cheque/bank draft/international money
order in US$ or Euro. If paying in Euro, please
calculate equivalent of US$ rate. If paying in
US$, please ensure  that  the agent bank is
located in the USA.

● Please send payments/enquiries to:
Subscriptions & Marketing, Third  World
Network Bhd, 131, Jalan Macalister, 10400
Penang,  MALAYSIA. Tel:  60-4-2266728/
2266159;  Fax: 60-4-2264505; Email:
twn@twnetwork.org



23Third World Economics  16 June – 15 July 2016No 619/620

  OPINION     Debt

Unfounded debt fears block
economic recovery
Fiscal hawks’ fixation with cutting government deficit and debt levels not
only lacks sound basis but is also impeding growth prospects, maintain
Anis Chowdhury and Jomo Kwame Sundaram.

Debt anxieties are not new, often fanned
by political competition. But so is a
double-dip recession due to premature
deficit reduction.

For example, to seek re-election, US
President Franklin D. Roosevelt backed
down from his New Deal in 1937, prom-
ising that “a balanced budget [was] on
the way”. In 1938, he slashed govern-
ment spending, and unemployment shot
up to 19%.

Deficits and debt

Many countries had huge public
debts when World War II ended. Despite
such anxieties and calls for drastic spend-
ing cuts, governments continued to
spend. Had they caved in, Europe would
not have been rebuilt so soon.

As governments continued with
massive expenditure to rebuild their
countries, economies grew and the debt
burden diminished rapidly with rapid
economic growth. Clearly, debt is sus-
tainable if government expenditure en-
hances both growth and productivity.

When the debate about deficits and
public debt was raging during the Great
Depression, growth theory pioneer
Evsey Domar noted, “That deficit financ-
ing may have some effect on income ...
has received a different treatment. Op-
ponents of deficit financing often disre-
gard it completely, or imply, without any
proof, that income will not rise as fast as
the debt ... There is something inherently
odd about any economy with a continu-
ous stream of investment expenditures
and a stationary national income.”

After the 2008-09 financial melt-
down brought many developed OECD
economies to a standstill, there was a
brief revival of fiscal activism. Many
OECD governments initially responded
with large fiscal stimulus packages,
while bailing out influential financial in-
stitutions. Major developing countries
also put in place well-designed fiscal
stimulus packages including public in-
frastructure investment and better social
protection. Hence, there were sudden

increases in debt-GDP ratios, mainly due
to large financial bailout packages and
some fiscal activism.

But with the first hints of “green
shoots” of recovery from mid-2009, fis-
cal hawks stepped up their calls for
winding back, sounding dire warnings
about ballooning deficits. They argued
that rapid fiscal consolidation would
boost confidence, particularly in the fi-
nance sector, creating an expansionary
impulse.

Thus, the affected countries under-
took rapid fiscal consolidation measures
with large cuts in public expenditure,
especially in the areas of health, educa-
tion, social security and infrastructure.
Yet, their debt-GDP ratios continue to rise
as they struggle to reignite growth.

Meanwhile, the International Mon-
etary Fund (IMF) has admitted that its
initial fiscal consolidation advice was
based on erroneous ad hoc calculations.
Overwhelming recent research findings,
including from the IMF, indicate that dis-
cretionary counter-cyclical fiscal policy
in recessionary periods augments and
catalyzes aggregate demand, encourages
private investment and enhances pro-
ductivity growth, instead of raising in-
terest rates and crowding out private
spending.

Optimal debt-GDP ratio?

The fixation with a particular debt-
GDP ratio lacks any sound basis. The
60% ratio, used by the European Com-
mission and the IMF as the upper thresh-
old for fiscal sustainability by 2030, was
simply the median pre-crisis ratio for
developed countries and the median
debt-GDP ratio of EU countries at the
time of the Maastricht Treaty.

Similarly, the 3% budget deficit rule
of the EU happened to be the median
budget deficit ratio at the time of the
Treaty. None of these ostensible bench-
marks implies optimality in any mean-
ingful economic sense.

Public debt in Japan soared to well
over 200% of GDP over two-and-a-half

decades of deflation. Yet, interest rates
have remained low for many decades.

In 1988, Belgium had the highest
public debt, and Italy’s debt rose above
100% of GDP during this period. Neither
of them experienced spiralling inflation
or very high interest rates, as austerity
hawks claim will happen when govern-
ment fiscal deficits rise.

Meanwhile, studies of public finance
in the United States do not find any sig-
nificant relationship between debt-GDP
ratios and inflation or interest rates dur-
ing 1946-2008. However, real interest
rates may be adversely impacted by
whether the debt is denominated in do-
mestic or foreign currencies. In other
words, a sovereign country should have
the option to monetize debt.

The problem arises when that option
does not exist, as with countries in the
eurozone. This is clear from the contrast-
ing experiences of Spain and the UK
during the recent rapid public debt
build-up. The UK public debt-GDP ratio
was 17 percentage points higher than the
Spanish government debt (89% versus
72%) in 2011. Yet, the yield on Spanish
government bonds rose strongly relative
to the UK’s from early 2010, suggesting
that international bond markets costed
Spanish risk much more than UK gov-
ernment bonds. As a member of a mon-
etary union, Spain does not have control
over the currency in which its debt is is-
sued, while UK public debt is mostly in
its own currency, as in the US and Japan.

Therefore, much of the problem in
the eurozone is not really about high
public debt or deficits. Rather, it is rooted
in the currency union that limits its mem-
bers’ policy space with regard to money
creation and exchange rate policy. Hence,
the only way they can improve what is
seen as competitiveness is by cutting
wages!

Then and now

Since 2014, even the IMF has
changed its stance. In its October 2014
World Economic Outlook, it advised that
“debt-financed projects could have large
output effects without increasing the
debt-to-GDP ratio, if clearly identified
infrastructure needs are met through ef-
ficient investment”.

There is, of course, one difference
between now and the 1930s. The finance
sector and rating agencies are much more
influential and powerful now than they
were then. Democratically elected gov-
ernments have become hostage to
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money-market investors who shift
money from one place to another in
search of quick profits.

Governments should not be driven
by superficial diagnoses of complex eco-
nomic issues by rating agencies. The
record of rating agencies before the 2008
global economic crisis was abysmal, and
the US Congress has seriously debated
whether they should be prosecuted.

Trying to win their confidence is fu-
tile, and trying to anticipate them is haz-
ardous, but they nevertheless hold fi-
nance ministries and central banks to
ransom. (IPS)                                        ❐

Anis Chowdhury was Professor of Economics at
the University of Western Sydney, and held vari-
ous senior United Nations positions in New York
and Bangkok. Jomo Kwame Sundaram was UN
Assistant Secretary-General for Economic Devel-
opment.

How Africans are robbed of  the benefits
of  mineral wealth
African countries can harness revenues from their vast mineral resources
to fund broad-based socioeconomic development. But in order to do so,
writes Kwesi W. Obeng, they must ensure that the mining corporations
pay their fair share of  taxes.

The remarkable extractives-driven eco-
nomic growth of the last decade across
Africa failed to trickle down. It was job-
less, it benefited foreign corporates and
the local elite, and it widened the gap
between the rich and the poor. If Africa
is to avoid the failures of the Millennium
Development Goals (MDGs) era and suc-
cessfully transition from its present state
to that foreseen by Agenda 2030 for Sus-
tainable Development, then it must bet-
ter harness the potential benefits of its
vast mineral wealth.

African countries must institute fis-
cal reforms that will ensure they are bet-
ter positioned to derive maximum ben-
efit from the next commodity price su-
per-cycle; they must plug loopholes that
continue to facilitate the bleeding of
much-needed development revenues via
illicit flows; countries must align all rel-
evant local frameworks to the Africa
Mining Vision (see below), thereby put-
ting the needs of citizens at the centre of
their natural resource management
agenda; and, crucially, Africa must unite
in a broad and strong push for long over-
due global tax reforms.

Mineral- and oil-dependent African
economies are currently in distress as
they face severe fiscal and balance-of-
payments deficits. These are tough times
indeed. From minerals to oil and gas,
commodity prices have collapsed in the
last few years. The price of copper, for
example, has dropped by 67% and oil by
51% since 2011.

Falling commodity prices, especially
those of minerals and oil, yet again high-
light the perils of commodity depen-
dence and the dominant extractive

model on the continent. About half of
African economies are classified as “com-
modity-dependent”. That is, these na-
tions derive a substantial part of their
incomes from minerals and/or hydrocar-
bons.

To prop up revenues and compen-
sate for falling prices, the Democratic
Republic of Congo, for example, in-
creased copper production but the coun-
try still suffered a revenue decline of
about $360 million. Equatorial Guinea
also raised its oil exports by 13% but rev-
enues plunged by about the same per-
centage.

In anticipation of prices going up,
some African nations reduced supply.
Angola and Nigeria, for example, cut
their oil supply and revenues fell by
about $5 billion for Angola. For Nigeria,
the revenue decline was much larger, $26
billion, prompting President
Muhammadu Buhari’s government to
withdraw fuel subsidies early in May.
The government’s withdrawal of subsi-
dies has pushed up the price of fuel over-
night, occasioning civil unrest across
Nigeria. Liberia’s revenue fell by two-
thirds after the post-conflict state cut iron
ore production. Zambia has also seen its
revenues plunge by 23% after cutting
back on copper production.

The slump in mineral prices is not
bad news for all though. Consider the
case of mining companies: the plunging
value of the currencies of many mineral-
rich African nations is helping mining
companies, which had reaped windfall
profits at the peak of the commodity
price boom, to cut their costs further.
South Africa-based gold miner, Gold-

fields Limited, which has operations in
South Africa, Ghana, Australia and Peru,
said its cash costs declined 3.1% in the
second quarter of 2015 from a year ear-
lier to $1,059 an ounce.

A lost opportunity for development

The commodity price booms in
2002-08 and 2010-14 essentially benefited
mining and oil multinational corpora-
tions (MNCs). African economies lost a
golden opportunity. From Ghana to
Zambia, attempts by various African
nations to review their fiscal regimes and
tax provisions in mining contracts to
raise additional revenue to fund devel-
opment were mostly unsuccessful.

The continent ranks first or second
in global reserves of bauxite, chromite,
cobalt, industrial diamond, manganese,
phosphate rock, platinum-group metals,
soda ash, vermiculite and zirconium. In
2010, Africa’s share of diamond,
chromite, gold and uranium was 57%,
48%, 19% and 19%, respectively, accord-
ing to the UN Economic Commission for
Africa. However, fiscal regimes and pub-
lic agencies governing the extractive sec-
tor in many African countries are weak
and porous, making it much more diffi-
cult for these economies to effectively tax
the sector to fund broad-based socioeco-
nomic development. In many cases, com-
panies enjoy excessive tax incentives and
African nations forfeit large portions of
revenue which would otherwise have
gone to fund national development.

At the height of the commodity su-
per-cycle, a number of mineral-rich coun-
tries sought to review their fiscal regimes
and mining contracts to ensure that their
economies shared in the high profits.
Many of these efforts, however, failed not
least because African economies reacted
too late or faced a major pushback from
mining MNCs and their governments.
Secondly, many African nations had been
unprepared for the boom and when the
price surge was underway, many more
were too slow or unwilling to undertake
the necessary measures.

The problem of low revenues from
the extractive sector is further exacer-
bated by the extensive use of unethical
tax avoidance, transfer mispricing and
anonymous company ownership
schemes by MNCs to maximize their
profits at the expense of millions on the
continent who lack basic services such
as healthcare and education.
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The January 2015 report of the Afri-
can Union High Level Panel on Illicit Fi-
nancial Flows from Africa shows that the
continent loses a colossal $50 billion
through illicit financial flows (IFFs) each
year, essentially via aggressive tax plan-
ning schemes by MNCs and powerful
local elites. The extractive industry,
which is a key part of the commercial
sector on the continent, is the biggest
perpetrator of the theft of Africa’s finan-
cial resources through IFFs, the Panel
emphasized.

It was precisely to address this
weakness and more that, after decades
of responding to externally driven trans-
parency agendas, African governments
embraced the Africa Mining Vision
(AMV) in 2009 as the continent’s over-
riding framework for mineral sector gov-
ernance. The AMV’s ultimate strategic
goal is to use Africa’s mineral resources
to promote broad-based socioeconomic
development of the continent. One of the
pillars of the AMV is the Fiscal Regime
and Revenue Management. Yet, seven
years after its adoption, studies show
that implementation of the AMV is slow
at best. In a number of cases, measures
taken by African governments under-
mine the AMV and erode their own
countries’ revenue bases.

Yet, tax revenue is the most sustain-
able and predictable source of develop-
ment finance. Without adequate domes-
tic revenue to underpin their develop-
ment, it is practically impossible for de-
veloping economies such as Africa’s to
comprehensively and concretely meet
the basic needs of their citizenry, let alone
industrialize.

Tiered weaknesses

Crucially, natural resources are fi-
nite. It is therefore essential for resource-
rich African nations to tailor their eco-
nomic policies to effectively harness and
utilize natural resource revenues to im-
prove the productivity of non-mineral,
oil and gas-related sectors to break out
of the extractive enclave.

Indeed, evidence from multiple
sources shows that nations that rely
largely on their mineral resources, char-
acterized by widely permissive regula-
tory regimes, lose much more revenue
than nations which have developed sec-
tor-specific fiscal instruments to optimize
revenues. Ironically, this lost revenue is
even higher during price booms.

On the whole, the inability of Afri-
can countries endowed with mineral re-
sources to reap the full benefits of the
sector is down to a number of reasons.
At the national level, the lack of politi-
cal will among African nations to strike
a balance between national interests and
company interests is hampering the
beneficiation of mining to African
economies. This has also fed into a fierce
and unnecessary competition among Af-
rican economies to attract foreign direct
investment. Attracting FDI is at the core
of the dominant but dysfunctional ex-
tractive model which has reduced the
African state to a taker of external ini-
tiatives and undermined nationally de-
termined and driven agendas to maxi-
mize the benefits of the extractive sector
to host countries.

Secondly, in many countries, na-
tional agencies including revenue au-
thorities are poorly equipped or lack the
necessary capacity to adequately moni-
tor and assess mining company records
to ensure these companies pay their fair
share of taxes.

At the global level, the financial ar-
chitecture is heavily skewed against Af-
rican countries especially those en-
dowed with resources. As also noted by
the AU High Level Panel on Illicit Finan-
cial Flows from Africa, mining MNCs
are most culpable in shifting profits off-
shore to avoid paying appropriate taxes
to African countries where they gener-
ate their wealth.

A recent example from Malawi viv-
idly highlights how the current interna-
tional financial architecture and mining
MNCs are bleeding African nations of
investible capital through IFFs. Over a
six-year period, Malawi lost $43 million
in revenue from a single Australian min-
ing company, Paladin, which owns a
uranium mine in this impoverished
southern African nation. The company
used complex corporate structures to
exploit loopholes in international tax
rules after negotiating a huge tax break
from the government. The company re-
ceived tax incentives to the tune of $15.6
million. Paladin also used a subsidiary
in the Netherlands that has no staff to
route the payments for management
fees to Australia. Through this aggres-
sive scheme, the company succeeded in
avoiding the payment of millions in tax
contribution to Malawi. For a relatively
poor country like Malawi, this is a sig-
nificant loss of much-needed resources.

Inadequate global response

It is against this backdrop that the
G20 grouping of the world’s major
economies commissioned the Organiza-
tion for Economic Cooperation and De-
velopment (OECD) in 2013 to propose
new rules to tackle tax cheating by MNCs
under the Base Erosion and Profit Shift-
ing (BEPS) project.

The BEPS outcome, adopted by the
G20 in Antalya, Turkey last November,
thus represents the first serious global
effort to combat widespread corporate
tax cheating and related weaknesses that
have handed MNCs a significant advan-
tage at the expense of mineral-dependent
countries in Africa.

That notwithstanding, the BEPS out-
come failed to tackle the central flaw that
allows MNCs to exploit the international
tax system, particularly the way in which
tax rules treat subsidiaries of MNCs as if
they were merely loose collections of “in-
dependent entities” trading with each
other in “arm’s length” transactions. This
allows companies, most of which are in-
corporated in the Global North but do
business in the South, to trade with sub-
sidiaries set up in tax havens and/or se-
crecy jurisdictions, where they often have
no real economic activity, so as to shift
profits from African economies.

The G20 mandate for the BEPS
project was that international tax rules
should be reformed to ensure that MNCs
could be taxed “where economic activi-
ties take place and value is created”. This
implied a new approach, to treat the cor-
porate group of an MNC as a single firm
and ensure that its tax base is attributed
according to its real activities in each
country. Yet, the BEPS outcome contin-
ued to emphasize the independent-en-
tity principle.

Overall, this means that the BEPS
outcome is nothing more than an attempt
to patch up the broken old system. It es-
sentially failed to capture the voice and
interests of the Global South especially
on issues around permanent establish-
ment and the arm’s length principle as
opposed to a unitary tax regime. There
is therefore a need for an alternative to
BEPS, possibly a UN tax body or even
an African tax body.                              ❐

Kwesi W. Obeng is Policy Lead, Tax and Extrac-
tives, Tax Justice Network-Africa (TJN-A). This
article is reproduced from Pambazuka News (Is-
sue 780, www.pambazuka.org).
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The witches’ brew of  Brexit
In the wake of  the Brexit vote, economic and political uncertainties abound in the UK, the EU and beyond.

Amid all the noise and confusion, what is needed, contends Chakravarthi Raghavan, is a measure of  calmness
and consideration to negotiate the complications that invariably lie ahead.

The outcome of the non-binding referendum on Brexit in the
United Kingdom on 23 June, with a clear majority for the UK
to exit the European Union, is creating a veritable witches’
brew – with the cauldron still on a fire that is being stoked and
everyone adding their own “herbs” to the brew and none the
wiser as to whether it will be a potion to cure or kill.

There are various forces at play – of politics and the po-
litical economy of the UK, of Europe, of democracy spreading
in varying hues across much of the world and spawning fra-
gilities, national and international, in the wider world. Ana-
lyzing these forces, even in broad brushstrokes, would need
the genius of British Marxist historian Eric John Ernest
Hobsbawm (1917-2012).

The Brexit outcome has evoked some violent reactions
from Brussels, and an element of panic is also evident in other
capitalist centres, in particular the US and its financial centres.
There is panic over the possible collapse of laissez faire eco-
nomics and “globalization” – the “market fundamentalism”
that Margaret Thatcher unleashed in the UK in 1979, was
picked up and pushed by Ronald Reagan as US President from
1981, and was enforced on the rest of the world, in particular
the developing world, by the IMF and World Bank, US “free
trade economists” (theologians rather than theorists with facts
backing their theories), and step by step by the GATT and then
the WTO, and the EU and its executive Commission inside
Europe and through its web of free trade agreements (FTAs)
including with the African, Caribbean and Pacific economies.

This neoliberal economics, pushed by these economic “gu-
rus”, soon proved to be global neo-mercantilism and trickle-
up economics, creating and accentuating vast inequalities
within and amongst nations, enriching the top 1% globally
while the middle classes find living standards falling and the
underclass find themselves impoverished and marginalized.
This is being driven by financial globalization, with finance
no longer merely “oiling the wheels of industrial capitalism”
but replacing it. It is an upside-down pyramid structure, in-
herently unstable.

The UK electorate’s reaction against this elitist
neoliberalism resulted in the “enough is enough” vote for
“leave” in the referendum. It is this that has sparked the pan-
icky reactions in the centres of financial capital and among the
elites who benefit handsomely from “globalization”. No one
should be under the illusion that they will all just roll over.

In contrast to Marxian dialectics of accentuated class con-
flicts and predictions of revolutionary upsurges of the work-
ing classes, however, the alienation is also throwing up fascist
tendencies a la Marine Le Pen in France (though there appears
lessening support for a French exit from the EU).

Uncertainties and complexities

In opening the Scottish Parliament on 2 July, Queen Eliza-
beth (who has seen 12 Prime Ministers in the UK during her
reign so far) spoke some words of wisdom: “We all live in an
increasingly complex and demanding world, where events and
developments can and do take place at remarkable speed and
retaining the ability to stay calm and collected can at times be
hard ... one hallmark of leadership in such a fast-moving world

is allowing sufficient room for quiet thinking and contempla-
tion, which can enable deeper, cooler consideration of how
challenges and opportunities can be best addressed.”

Such leadership capable of “quiet thinking and contem-
plation” is perhaps a missing element in the post-referendum
state of affairs.

Brexit has raised questions of whether the three-century-
old United Kingdom can or will survive in its current shape,
and whether it will continue in the EU (despite the referen-
dum, as elite financial media and columnists are still preach-
ing) or in fact will exit by invoking Article 50 of the EU treaty.
And if separation does take place, there is uncertainty over
the future relationship between the UK and the EU, and over
the direction of an EU where Germany is the dominant, al-
most hegemonic power – a hegemony which it failed to achieve
in the last century in two wars but which is now evident,
whether sought or not – an EU partially knit together in a web
of integrated and evolving trade and other economic links,
and by preferential accords with nations outside the bloc, an
effort almost to replicate the colonial-era economy.

In this context, also coming to the fore are issues of demo-
cratic governance in the EU or, as civil society often complains,
the EU’s “democratic deficit”; and similar deficits in the world
beyond the EU, including in the centre countries and in the
various intergovernmental organizations, such as the so-called
“rules-based” World Trade Organization (WTO).

Within the EU, member states with duly elected parlia-
ments and governments accountable to their parliaments have
ceded some powers to the Union by treaty, and created EU
institutions of governance: a European Council, which com-
prises heads of state or government of EU members and which
defines the EU’s general political direction and priorities; the
Council of the EU, where the relevant ministers from member
states meet to discuss and adopt decisions on specified policy
areas; an executive in the shape of a European Commission,
with a President and Commissioners from each member, and
under them a sprawling bureaucracy, to initiate and, after ap-
proval, put in place EU-wide policies and regulations in some
areas (and in other areas where national parliaments have to
act); and a European Parliament, with Members elected by
direct vote and with powers to approve or veto initiatives or
proposals of the Commission before the Council of the EU for
adoption.

The presidents, prime ministers and ministers of member
states negotiate and do some hard bargaining on individual
issues, often well into the night, and take decisions. Back home,
if some particular interests or the public get upset or dissatis-
fied, the member governments do not own up to responsibil-
ity (since those heading their governments had collectively
taken the decision) but take shelter behind the country having
to abide by the decisions of an external authority, the EU.

All this is so complex that it is confusing even for experts
dealing with the EU. The functioning of various EU institu-
tions, purportedly on a democratic basis, is so non-transpar-
ent and opaque that it is little understood by the EU public or
even in many parts of the media or their parliaments. This
adds to the perception amongst the public, as reflected in the
Brexit vote, of non-accountability and rule by some external
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colonial-type authority which is depriving a nation of its sov-
ereign rights of democratic decision-making and governance.

In sum, it is a mess, needing careful handling and explain-
ing at every level, and the cool heads and calm thinking which
Queen Elizabeth called for but which are in short supply ev-
erywhere.

Such complexities are also evident in decision-making
mechanisms at international organizations, including the WTO.
The WTO’s administrative head, the Director-General, and the
secretariat have even less powers than their counterparts at
the UN and other international agencies; for example, they
cannot initiate or make any proposals on their own but can
only carry out tasks they are asked to do by the WTO legisla-
tive bodies. Nevertheless, the WTO secretariat and its various
wings act on their own, promoting from behind the initiatives
and interests of the dominant member states, and pronounc-
ing themselves.

In a treaty organization like the WTO, where the func-
tions, remit and jurisdiction of its various bodies are laid out
in its founding treaty, no functionary bodies or officials dis-
charging functions laid out in the treaty can claim inherent
powers and the right to do what they have not been expressly
forbidden to do. (The WTO’s Appellate Body made such a
claim in one ruling, in accepting a brief from a non-govern-
mental organization when even WTO member states that are
not parties or third parties to a dispute cannot file a brief!)
This claim of ability to do what is not prohibited is a proposi-
tion unacceptable in any system of law or public international
law codified in the Vienna Convention on the Law of Treaties.

External advice

In the Brexit context, before the actual vote in the UK,
something that was exclusively within domestic jurisdiction
saw many non-British persons giving advice. Given the wider
effects of an UK-EU rupture on other nations and the global
economy, various foreign leaders (including President Obama)
went to the UK to publicly voice their advice, while some (like
President Xi of China) did so from their capitals.

Several international organizations, including the Inter-
national Monetary Fund (IMF), joined the debate to warn the
UK voters of serious adverse consequences to them; and so
did the WTO Director-General in some ill-advised remarks,
interpreting provisions of the WTO agreements, in London on
7 June. These remarks related to the UK’s complex web of trade
relations at the WTO and with the EU and the EU’s various
preferential trade relationships through FTAs with non-EU
countries.

Even normally, the public of any nation would not like
outsiders to intervene and inject themselves into a sensitive
and politically charged domestic issue. It is more so in the case
of the insular UK, where the purported lack of control of the
citizens over their destiny and grievances over the alleged ex-
ternal elements running the country were a major issue in the
referendum.

After the vote, some wisdom has dawned on some exter-
nal actors and institutions. For example, the IMF head Chris-
tine Lagarde intervened after the referendum merely to ask
the UK and EU political leaders to discuss and reach arrange-
ments without delay to end uncertainties – she did not ven-
ture any view on the nature of the detailed accords that should
ensue.

Relations with the EU

Within the UK itself, the political process is in a shambles.
Within the EU (minus the UK), the German Chancellor is play-

ing a statesman-like role in public and speaking in terms of
keeping the EU together and not showing undue haste or en-
couraging extreme hostility to the UK. Others, in particular
European Commission officials, are talking tough – and loosely
– about a messy divorce and threats of the UK’s trade rela-
tions with the EU being in limbo while it brings up the rear of
a long queue of nations seeking trade accords with the bloc.

Many on the EU side, though, are forgetting that the UK
is still a major economy, even if it be correct that after the vote,
its position has slipped from being the world’s fifth largest
economy to sixth spot. And if relations of the UK with the EU
will be in limbo, so will it be, reciprocally, for EU members
with the UK; and some of the EU’s trading partners, which
might have agreed to an FTA in the event that the UK were
still part of the EU single market, may have second thoughts.

For example, there have been for some time now off-and-
on negotiations for an FTA between the EU and India (stuck
apparently on issues of investment and intellectual property
rights). More recently, there was talk of accelerating the talks
and concluding the FTA. However, after the Brexit vote, In-
dian officials have been quoted as saying that they might have
to revise their market access offers, which were initially based
on assumptions of meeting UK requests in terms of its EU
membership, and that if the UK exits the EU, they no longer
would need to provide the same access to the EU minus the
UK.

There has been other negative fallout too. Switzerland has
been having a series of bilateral arrangements with the EU in
specific areas of the single market. These talks have stalled for
the last two years over the issue of free movement of EU na-
tionals – precisely the major sticking point in any post-Brexit
EU-UK trade arrangements.

Two years ago, in a binding referendum, the Swiss voted
(by a thin margin of 50.3% in favour) for a constitutional
amendment to restrict foreigners moving to Switzerland and
working. The Swiss Confederation has to give effect to the ref-
erendum outcome by enacting laws by a February 2017 dead-
line, and Swiss authorities have been negotiating with Brus-
sels (and getting desperate). They have now been told that
there can be no access to the EU single market if there is no
free movement of EU citizens.

And Switzerland is far more dependent on the EU than
the other way round. The Swiss export 56% of their goods to
the EU. While some extreme right-wing parties are talking of
going it alone, other Swiss parties are asking the Berne gov-
ernment to re-run the referendum to annul the previous one.

In the Swiss system, such binding referenda on specific
issues can be at the instance of the Confederation government
or by popular initiative. An impasse on the immigration issue
threatens hundreds of other EU-Swiss bilateral agreements as
well as the imposition of tariffs. Further talks were due re-
cently but were postponed by the European Commission,
which claimed that it was too distracted by Brexit.

The president of the European Parliament, Martin Schulz,
has said the talks will not get easier because “free movement
of people now plays a bigger role, in light of the imminent
Brexit negotiations”.

Swiss President Johann Schneider-Ammann has been
quoted in Swiss media as saying that his efforts to press the
EU for talks have met with the following response from Euro-
pean Commission President Jean-Claude Juncker: “If there is
Brexit there would be no more time to deal with Switzerland.”

The EU has previously shown its negotiating muscle by
freezing research grants for Swiss universities worth hundreds
of millions of euros and suspending the involvement of the
Swiss in the Erasmus student exchange programme. The EU
acted after the Swiss refused to sign a free labour market ac-
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cess deal signed by the EU in Croatia. Swiss authorities, stu-
dents and research scholars are worried about future access
and scientific research contracts of Swiss institutions with the
EU.

If and when the UK invokes Article 50 of the EU treaty,
the Article prescribes negotiations on separation arrangements
which are to conclude with an agreement within two years
(unless an extension is agreed upon by both the EU and the
UK). This is to define and set out detailed provisions of EU-
UK accords on various issues, including trade relations.

At the moment, UK and EU leaders are all engaged or
indulging in some public discussions and negotiating postures,
creating some uncertainty among their own enterprises, in-
vestors and public, but also among others outside. This un-
certainty may or may not have an effect on the actual Article
50 negotiations when they begin. Crucial as this is, though, it
is just one more imponderable in the uncertain and fragile
world of international political and other instruments and or-
ganizations. And whatever pressure and influence external
parties want to exert, it needs to be done more discreetly, from
behind the scenes, than the ham-handed interference in the
pre-referendum campaign.

Even if there is no agreement at the end of the two-year
period after the UK invokes Article 50, it does not equate to a
vacuum. UK-EU relations in such a situation will be decided
according to applicable principles of international law (as
would be the situation for any member of the EU exercising
its international rights and giving notice and withdrawing from
the EU treaty).

Any negative impacts on the UK – as laid out, for example,
by the EU Trade Commissioner in an interview with the BBC
– will have a mirror effect on EU members vis-a-vis the UK. It
may be viewed calmly by the Commissioner but not by the
member states themselves.

Position in the WTO

As for the UK and the WTO, there has been huge concern
(or the impression to that effect) that, like in the case of new
applicants for accession to the WTO, a whole lot of complex
arrangements, including tariff schedules, will have to be rene-
gotiated by the UK. However, the UK talks at the WTO will in
fact be less complex than the talks with the EU. With some
goodwill, and flexibility that the WTO and GATT have shown
in the past, it is more easily solvable, and in mutual interest.

With or without any Article 50 agreement with the EU,
the UK will continue as a founding member of the WTO. For,
the UK was a founding contracting party of the General Agree-
ment on Tariffs and Trade (GATT) 1947 and, after it joined the
European Communities (EC), as part of the EC common mar-
ket. The UK as such signed the Marrakesh Agreement Estab-
lishing the WTO in 1994, and as of that point with its tariff
schedules in GATT 1947 (as the UK, and then as the EC, with
a common external MFN tariff schedule). Those schedules were
withdrawn and substituted by the common MFN external tariff
schedule of the EC, as of 1 August 1994, by a 4 August 1994
notification of the EC to the Director-General of GATT 1947.

As a result, on the entry into force of the WTO on 1 Janu-
ary 1995, by virtue of Article XI:1 of the Marrakesh Agreement,
the UK became a founding WTO member, and the UK’s (the
EC’s MFN external common) tariff schedule of GATT 1947
became the UK’s GATT 1994 schedule.

In his 7 June remarks in London, the WTO Director-Gen-
eral seemed to suggest that the EU’s MFN external tariff sched-
ule, which is the schedule of the UK as an EU member, cannot

be mechanically transposed post-separation as the UK sched-
ule. Such a reading of WTO law would lead to the absurd le-
gal situation of the UK as a WTO member enjoying all the
membership rights (flowing out of WTO treaty provisions and
the schedules of commitments of other WTO members, includ-
ing the EU) but having no obligations at the WTO.

Another, more credible reading is supported by former
Indian Ambassador to GATT B.K. Zutshi, who negotiated the
final stages of the Uruguay Round and signed the Marrakesh
Agreement in 1994 as plenipotentiary of India, as well as aca-
demic Brett Williams. In posts on the International Economic
Law and Policy Blog and comments by Williams and the writer,
there is confirmation of the writer ’s view. (See:
worldtradelaw.typepad.com/ielpblog/2016/06/whats-the-
answer-to-the-variable-geometry-test-brittip.html; and
Chakravarthi Raghavan, “Brexit overshadows BIS, world cen-
tral bankers meet”, SUNS, No. 8271, 28 June 2016.)

In this view, post-separation, in terms of WTO relations,
the UK will continue to remain a WTO member. As a WTO
member, the UK will have all the rights and obligations spelt
out in the Marrakesh treaty and its annexed agreements.

The UK will also have rights arising out of the commit-
ments of other WTO members, including the EU members, as
set out in their various schedules of commitments. These com-
mitments of other members will, post-Brexit, automatically be
obligations of theirs to the UK.

As mentioned above, the UK was a founding member of
GATT 1947 (with a tariff schedule, and when it became part of
the EC customs union, the common external tariff schedule of
the EC was thus the UK schedule too) and became a founding
member of the WTO and its GATT 1994, with a GATT tariff
schedule that was the common MFN external tariff schedule
of the EC customs union notified by the EC to the GATT secre-
tariat on 4 August 1994 as effective from 1 August 1994. The
other common schedules filed by the EC also became sched-
ules of the UK as a member of the customs union. If the UK
separates from the EU without a separation agreement, all these
schedules will continue to be UK schedules of commitments
vis-a-vis other WTO members, including the EU.

If the UK then wants to reduce the tariff on any product
line, it may do so like any other member, through an applied
MFN tariff, and may even, after going through the needed
procedural notification, amend its tariff schedule downwards
and bind it.

However, if the UK wants to raise the level of its bound
tariffs, it would need to invoke Article XXVIII of GATT 1994
and undertake renegotiation. Although such a procedure is
not envisaged in respect of, for example, minimum imports in
terms of the WTO Agreement on Agriculture (AoA) or its com-
mitments under AoA schedules, it might still have recourse
by invoking GATT Article XXVIII. For its GATS (General
Agreement on Trade in Services) schedule, the UK will have
to follow a similar procedure in terms of the equivalent GATS
Article XXI, which in some respects is simpler.

The legality, and the balance of rights and obligations, if
the issue arises in any future dispute, will be judged, not by
the WTO secretariat but through the WTO’s dispute settlement
processes – by a dispute panel and, on points of law, by the
Appellate Body.

The Brexit vote and its aftermath bristle with complica-
tions, but the leadership and decision-makers on either side,
and international organizations and their leaderships, would
do well to exercise patience and goodwill and help in resolu-
tion rather than add to the complications and confusion.
(SUNS8276)                                                                            ❐
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