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by Kanaga Raja

GENEVA: A new paradigm focused on
well-being, resilience and sustainability
must be designed to replace the
“productivist” paradigm and thus bet-
ter support the full realization of the right
to adequate food, the United Nations
Special Rapporteur on the right to food,
Olivier De Schutter, has said.

“Wealthy countries,” De Schutter
said, “must move away from export-
driven agricultural policies and leave
space instead for small-scale farmers in
developing countries to supply local
markets. They must also restrain their
expanding claims on global farmland by
reining in the demand for animal feed
and agro-fuels, and by reducing food
waste.”

In his final report to the UN Human
Rights Council following the end of his
six-year term as Special Rapporteur, De
Schutter stressed that the eradication of
hunger and malnutrition is an achievable
goal.

“Reaching it requires, however, that
we move away from business as usual
and improve coordination across sectors,
across time and across levels of gover-
nance. Empowering communities at the
local level, in order for them to identify
the obstacles that they face and the solu-
tions that suit them best, is a first step,”
he said.

“This must be complemented by
supportive policies at the national level
that ensure the right sequencing between
the various policy reforms that are
needed, across all relevant sectors, in-
cluding agriculture, rural development,
health, education and social protection.”

In turn, he added, local-level and
national-level policies should benefit
from an enabling international environ-
ment, in which policies that affect the
ability of countries to guarantee the right
to food – in the areas of trade, food aid,
foreign debt alleviation and develop-
ment cooperation – are realigned with
the imperative of achieving food secu-
rity and ensuring adequate nutrition.

“Understood as a requirement for

democracy in the food systems, which
would imply the possibility for commu-
nities to choose which food systems to
depend on and how to reshape those
systems, food sovereignty is a condition
for the full realization of the right to
food,” said De Schutter.

��������������	

The Human Rights Council held its
twenty-fifth regular session here from 3-
28 March.

In his report, presented at the Coun-
cil on 10 March, the Special Rapporteur
underlined that most stakeholders agree,
in general terms, on the urgent need for
reform.

“Measured against the requirement
that they should contribute to the real-
ization of the right to food, the food sys-
tems we have inherited from the twenti-
eth century have failed. Of course, sig-
nificant progress has been achieved in
boosting agricultural production over
the past fifty years. But this has hardly
reduced the number of hungry people,
and the nutritional outcomes remain
poor.”

De Schutter noted that small-scale
food producers and the landless rural
poor, including many farmworkers who
barely survive from their labour on large
plantations, represent a majority of those
living in extreme poverty.

“Yet, the promotion in the past of
export-led agriculture, often based on the
exploitation of a largely disempowered
workforce, operated at the expense of
family farms producing food crops for
local consumption. This resulted in a
paradoxical situation in which many
low-income countries, though they are
typically agriculture-based, raw com-
modity-exporting economies, are highly
dependent on food imports, sometimes
supplemented by food aid, because they
have neglected to invest in local produc-
tion and food processing to feed their
own communities.”

De Schutter further said that it also

2 A new paradigm needed to support
the right to food

6 Developing countries flag key areas
for SDGs

10 South encouraged to use TRIPS
flexibilities for public health
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growing inequality

15 Arab NGOs warn IMF against sharp
cuts to subsidies
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led to increased rural poverty and the
growth of urban slums, and to the inabil-
ity of governments to move to a more
diversified economy. Whereas such a
diversification requires adequate infra-
structure, a qualified workforce, and a
consumer market allowing producers of
manufactured goods, or service provid-
ers, to achieve economies of scale, none
of this can happen when half of the popu-
lation is condemned to extreme depriva-
tion.

Improving support to smallholders
is therefore essential in achieving local
food security, said De Schutter, adding
that he had explored different tools to
achieve this.

On the one hand, he said, “food sys-
tems must be reshaped in order to be
more inclusive of small-scale food pro-
ducers, who have generally been disad-
vantaged in the past, both as a result of
inequitable food chains and because ag-
ricultural technologies have not taken
into account their specific needs.”

With this aim in mind, the Special
Rapporteur noted the importance of ad-
dressing imbalances of power in food
chains, in particular by regulating buyer
power in situations where dominant po-
sitions may be a source of abuse: this has
been an entirely forgotten dimension of
the reforms that have been promoted
since 2008.

In this context, De Schutter called,
amongst others, for reforming a regime
of intellectual property rights on plant
varieties that can make commercially
bred varieties inaccessible to the poorest
farmers in low-income countries.

On the other hand, the right of small-
scale food producers not to be forced or
co-opted into the dominant food systems
must be recognized, he said, underscor-
ing that respect for their access to pro-
ductive resources is key in this regard.


�����
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Calling for the design of a new para-
digm that better supports the full real-
ization of the right to adequate food, the
Special Rapporteur noted that firstly,
certain types of agricultural develop-
ment can combine increased production,
a concern for sustainability, the adoption
of robust measures to tackle unsustain-
able consumption patterns, and strong
poverty-reducing impacts.

Governments could achieve this by
providing strong support to small-scale
food producers, based on the provision
of public goods for training, storage and

connection to markets, and on the dis-
semination of agroecological modes of
production.

In addition, measures should be
taken to develop local markets and local
food processing facilities, combined with
trade policies that support such efforts
and at the same time reduce the compe-
tition between the luxury tastes of some
and the basic needs of others.

Secondly, just as multiple food sys-
tems must be combined to improve re-
silience through enhanced diversity, dif-
ferent forms of farming can coexist, each
fulfilling a different function, he said,
adding: “The example of Brazil suggests
that family farms can be supported even
in the vicinity of highly competitive,
large-scale agricultural producers and
that such coexistence can be viable, pro-
vided the government is aware of the
different functions that different agricul-
tural models serve to fulfil, and adopts a
balanced approach towards them.”

In many countries, however, this
coexistence has failed, and the balance
has shifted almost entirely in favour of
the large-scale export-led agricultural
sector, De Schutter stressed. “The lesson
that emerges is that the transition to
agrifood policies that support the real-
ization of the right to food requires ma-
jor political efforts  to restructure sup-
port around agroecological, labour-in-
tensive, poverty-reducing forms of agri-
culture.”

According to the report, while a
number of reasons explain the lack of
investment in food production to satisfy
local needs – including in particular the
burden of foreign debt (which leads
countries to focus on cash crops for ex-
ports) and the often weak accountabil-
ity of governments to the rural poor –
the addiction to cheap food imports is
also caused by massive overproduction
in better-off exporting countries, which
is stimulated by subsidies going to the
largest agricultural producers in those
countries, and which ensures access to
cheap inputs for the food processing in-
dustry.

“And it is facilitated by the growth
of international trade and investment
and the corresponding increase of the
role of large agribusiness corporations in
the food systems,” said De Schutter, add-
ing that while the rebuilding of local food
systems in developing countries is vital
to expand opportunities to small-scale
food producers and, at the same time, to
improve access to fresh and nutritious
food for all, it depends fundamentally on

the reform of food systems in rich coun-
tries.

“Such reform faces significant ob-
stacles, however. The various elements
of the food systems have co-evolved over
the years, shaped by the productivist
paradigm that has dominated the design
of food and agricultural policies for de-
cades.”

The report noted: “The farming sec-
tor has become highly dependent on ag-
ricultural subsidies that have favoured
the production of commodities for the
livestock or food processing industry –
corn, soybean and wheat, in particular –
rather than food, and it has come to rely
on cheap fuel for its highly mechanized
and input-intensive mode of production,
replacing farmers’ knowledge.”

According to De Schutter, even
without taking into account the subsidies
for the consumption of fossil fuels by ag-
ricultural producers, countries of the
Organization for Economic Cooperation
and Development (OECD) subsidized
their farming sector to the amount of
$259 billion in 2012.

This has encouraged the expansion
of the food processing industry, thanks
to the availability of cheap inputs and
the deployment of infrastructure – in the
form of silos and processing plants – that
has been shaped by and for agro-indus-
try.

“Large agribusiness corporations
have come to dominate increasingly glo-
balized markets thanks to their ability to
achieve economies of scale and because
of various network effects. In the process,
smaller-sized food producers have been
marginalized because, although they can
be highly productive per hectare of land
and highly resource-efficient if provided
with adequate support, they are less
competitive under prevalent market con-
ditions,” he said.

The Special Rapporteur said that
these developments have come at a high
ecological cost. “Due to the links between
agriculture, diets and health, they also
impose a considerable burden on health-
care systems. They have led, finally, to
the depopulation of rural areas. Yet, be-
cause these different components of the
food systems shaped during the past
half-century have strengthened one an-
other, they have become lock-ins, seem-
ingly blocking any real transformative
possibilities.”

��	�������������������������
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But change can be achieved, and ac-



� �������	�
����	
	����������������������� ������

  CURRENT REPORTS     Food security

tions should be launched at three levels
to democratize food security policies,
thus weakening existing lock-ins and al-
lowing these policies to shape the new
model that he has called for, the Special
Rapporteur said.

At the local level, the key to transi-
tion is to rebuild local food systems, thus
decentralizing food systems and making
them more flexible, but also creating
links between the cities and their rural
hinterland, for the benefit both of local
producers and of consumers.

At the national level, in addition to
support for locally led innovations,
multi-sectoral strategies should be de-
ployed. Such strategies should trigger a
process in which progress is made to-
wards supporting a re-investment in lo-
cal food production, focused in particu-
lar on small-scale food producers in the
countries where they represent a large
proportion of the poor; towards the di-
versification of the economy, to create
opportunities for income-generating ac-
tivities; and towards the establishment
of standing social protection schemes, to
ensure that all individuals have access
to nutritious food at all times, even if they
have access neither to productive re-
sources nor to employment.

At the international level, said De
Schutter, greater coordination should be
achieved between actions launched at
the multilateral, regional and national
levels, with a view to creating an en-
abling international environment – re-
warding and supporting domestic efforts
towards the realization of the right to
food rather than obstructing them.

“At each of these levels, the right to
adequate food has a key role to play to
guide the efforts of all actors, to ensure
participation of those affected by hun-
ger and malnutrition, and to establish
appropriate accountability mecha-
nisms,” said De Schutter.

���������������������������	�

On rebuilding local food systems,
the Special Rapporteur said that the
modernization of food supply chains,
together with the implementation of ag-
ricultural policies focused more on the
production of commodities than on food,
has led to the marginalization of local
food systems over recent years.

“This trend must be reversed. Small-
scale food producers must be provided
with greater opportunities to sell on the
local markets, which they can more eas-

ily supply without having to be depen-
dent on large buyers.”

According to the Special Rappor-
teur, local food systems can be rebuilt
through appropriate investments in in-
frastructure, packaging and processing
facilities, and distribution channels, and
by allowing smallholders to organize
themselves in ways that yield economies
of scale and allow them to move towards
higher-value activities in the food sup-
ply chain.

“This would support rural develop-
ment and the reduction of rural poverty,
and slow down rural-to-urban migra-
tion,” said De Schutter, adding that the
strengthening of local food systems
would also improve the resilience of cit-
ies.

By 2050, when the world population
will have reached 9.3 billion, about 6.3
billion of these inhabitants, more than
two in three, will be urban, at current
rates of rural-to-urban migration. Under
a business-as-usual scenario, the rural
population is expected to decline glo-
bally after 2020: there will be 300 million
fewer rural inhabitants in 2050 than there
were in 2010.

“As the competition increases be-
tween putting land to urban or to indus-
trial use in the urban and peri-urban pe-
rimeter, and as increased food supplies
create unprecedented logistical chal-
lenges for food distribution and trans-
port systems, it is vital that cities assess
their food dependencies, identify weak-
nesses and potential pressure points and,
where possible, develop a variety of
channels through which they can pro-
cure their food.”

De Schutter noted that a wide range
of social innovations have emerged in
recent years to support the rebuilding of
local food systems, primarily by recon-
necting urban consumers with local food
producers. In Montreal, Canada, for in-
stance, urban agriculture initiatives in-
clude a community gardening
programme managed by the City, and
collective gardens managed by commu-
nity organizations, with impacts that go
beyond improved food security and nu-
trition contributing also to educational
and empowerment goals.

In Brazil, De Schutter said, he was
impressed by the achievements of the
Zero Hunger strategy launched in 2003.
He noted that this strategy includes a
range of programmes that are territory-
based and seek to support the ability of
“family farmers” to feed the cities:

among the innovations are the institu-
tional recognition of family farming and
the establishment of a ministry specifi-
cally dedicated to meeting their needs
(the Ministry for Agrarian Develop-
ment), a low-income restaurant
programme, food banks, community
kitchens, cisterns and the improvement
of facilities for the storage of food in ru-
ral areas, as well as encouragement of the
“social solidarity” economy.

“The right to food is central to the
success of these efforts at rebuilding lo-
cal food systems,” he stressed.

�������������������������������������

The Special Rapporteur said that he
has consistently encouraged the adop-
tion of national strategies in support of
the progressive realization of the right
to adequate food, in line with the recom-
mendations of the UN Committee on
Economic, Social and Cultural Rights in
its general comment No. 12 on the right
to adequate food (paragraph 21) and
with guideline 3 of the Voluntary Guide-
lines to Support the Progressive Realiza-
tion of the Right to Adequate Food in the
Context of National Food Security.

He was encouraged by the signifi-
cant progress made in a number of re-
gions, though especially in Latin
America and in Africa, towards imple-
menting these recommendations.

Such strategies are a key component
for the governance of the transition to-
wards sustainable food systems that can
contribute to the eradication of hunger
and malnutrition, said De Schutter, add-
ing that regardless of how innovative
they may be, local initiatives can only
succeed, and be “scaled out” by success-
ful experiments being replicated across
large regions, if they are supported, or
at least not obstructed, by policies
adopted at the national level.

“Moreover, poor nutritional out-
comes are explained by a range of fac-
tors, and combating hunger and malnu-
trition requires taking into account the
full set of immediate, underlying and
basic causes, at the individual, house-
hold and societal level respectively: this
calls for a multi-sectoral approach, in-
volving the full range of relevant minis-
tries.”

According to the Special Rappor-
teur, transformative strategies must be
adopted with a view to guaranteeing
access to adequate food for all by simul-
taneously supporting small-scale food
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producers’ ability to produce food
sustainably, improving employment
opportunities in all sectors and strength-
ening social protection.

“The gradual substitution of policies
focused on low prices of foodstuffs by
rights-based social protection, as a means
of ensuring access to adequate food for
the poorest groups of the population,
again illustrates the importance of a care-
ful sequencing of reforms,” he said, add-
ing that today, 75-80% of the world
population still do not have access to
social security to shield them from the
effects of unemployment, illness or dis-
ability – not to mention crop failure or
soaring food costs.

Noting that there is now an interna-
tional consensus in favour of making the
full realization of the right to social se-
curity a priority, De Schutter recom-
mended that social protection schemes
be strengthened in all countries, and the
social protection agenda and the agricul-
tural agenda should be better aligned
with each other, to gradually succeed in

making the transition.
The Special Rapporteur further said

that the progressive realization of the
right to food also requires improving
global governance, noting that since its
reform in 2009, the Committee on World
Food Security (CFS) has been making a
major contribution to the global food se-
curity agenda. “Indeed, just as local-level
initiatives cannot succeed without sup-
port from national-level right-to-food
strategies, efforts at the domestic level
require international support to bear
fruit.”

Together with the Special Rappor-
teur on extreme poverty and human
rights, De Schutter said, he has argued,
for instance, for the establishment of a
Global Fund for Social Protection, for
overcoming financial obstacles and
building international solidarity in order
to fulfil the right to food and the right to
social protection in developing countries,
particularly those where vulnerability to
covariant risks such as drought and food
price volatility is high.

“The ninth Ministerial Conference of
[the World Trade Organization], held in
Bali, Indonesia, from 3 to 7 December
2013, which failed to place food security
above trade concerns, provides a text-
book illustration of the need to improve
coherence of global governance for the
realization of the right to food: no area,
not even trade, should be left aside from
discussions concerning this paramount
objective,” he said.

During the presentation of his report
to the Council on 10 March, De Schutter
noted that not all sectoral policies are
aligned with the new, post-food-crisis
paradigm. In particular, he said, many
trade negotiators still tend to measure
success by the increase of trade volumes,
rather than by improvements in rural
development and the reduction of rural
poverty.

“Against that background, better
aligning trade policies on the new food
security agenda should be treated as an
urgent priority,” De Schutter stressed.
(SUNS7763)������������������������������������������
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Eurozone crisis could spill over into
developing world

The industrial countries’ economic woes
may end up also hurting the developing
world, economists caution.

by Thalif Deen

NEW YORK: When the global economy
was hit by a severe recession in 2008-09,
the negative fallout impacted heavily on
the world’s developing nations, hindering
the United Nations’ key development
goals, including plans to halve extreme
poverty and hunger worldwide by 2015.

The current sovereign debt crisis,
spreading mostly across the eurozone
(EZ) and threatening the economies of
several Western nations, including
Portugal, Ireland, Greece and possibly
Spain and Italy, will sooner or later
undermine the developing world, warn
economic analysts and academics.

Shrinking markets and potential cuts in
development aid, which followed the
2008 crisis, could repeat themselves.

Mauro Guillen, director of the Lauder
Institute at the Wharton School of
Business at the University of Pennsylva-
nia, told Inter Press Service (IPS) the EZ
crisis would affect developing countries in
several ways.

First, he pointed out, the EZ is a huge
market, so anybody exporting manufac-
tured goods or commodities would suffer.

“The EZ is also a big investor. If Euro-
pean companies feel less confident, they
could delay investments,” he said.

And, finally, a structural/existential crisis
in the EZ would provoke turmoil in global
financial markets, which would hurt
developing countries as well, said
Guillen, a management professor and an
international expert on global economic
affairs.

The current crisis, according to econo-
mists, is focused not on consumer debt
but on government debt.

The most drastic measure would be to
force countries such as Portugal and
Greece to voluntarily leave the EZ to
avoid a major calamity to the common
European currency, the euro. The euro is
used by over 332 million people in 17 of
the 27 member countries of the European
Union (EU).

With the exception of Germany, most
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NEW YORK: Developing countries
voiced various concerns and priorities on
the issues of differentiation, means of
implementation, global partnership and
a narrative in the ninth session of the
United Nations Open Working Group
(OWG) on Sustainable Development
Goals (SDGs).

The first of five intergovernmental
consultation sessions in the second phase
of the OWG was held on 3-5 March in
New York. The eight previous OWG ses-
sions – which took place over the course
of one year, from March 2013 to Febru-
ary 2014 – had constituted the “input”
phase.

The OWG is a key element in the
follow-up to the outcome of the UN Con-
ference on Sustainable Development
(Rio+20) held in 2012, which had agreed
to launch a process to formulate a set of
SDGs. The intergovernmental OWG is
charged with preparing a proposal on
the SDGs. The co-chairs of the OWG are
Ambassadors Macharia Kamau of Kenya
and Csaba Korosi of Hungary.

On 21 February, the co-chairs had
delivered a “focus areas” document at-
tached to a letter to all member
states. While the document did not in-
dicate specific goals and targets, it did
identify 19 clustered thematic areas that
could define the SDG framework and
that governments will discuss and de-
velop further in their negotiation pro-
cess. 

The letter is available at http://
sustainabledevelopment.un.org/con-
tent/documents/3272cochairsletter.pdf,
and the focus areas document at http://
sustainabledevelopment.un.org/
focussdgs.html.

At the 3-5 March OWG session, de-
veloping countries, led by the Group of
77 (G77) and China, highlighted several
key issues that were of priority to them.  

On the whole, developing countries
consistently stressed that while the SDG
framework is universally relevant to all
countries, the roles and responsibilities
in the implementation of the goals
should be differentiated with respect to
the different national realities, capacities

and levels of development, as well as to
national policies and priorities. The sev-
enth Rio Principle (1992) on “common
but differentiated responsibilities”
(CBDR) was repeatedly referenced by
developing countries to guide the trans-
lation of each SDG goal into targets.

Developing countries also unani-
mously called for both a standalone goal
on means of implementation as well as
its integration across each goal, empha-
sizing that the concept embodies not just
financial resources but also technologi-
cal development and transfer and capac-
ity building.  India and Indonesia in par-
ticular called for a standalone goal on a
strengthened “global partnership for
development”, while the G77 and China
underscored the importance of integrat-
ing international systemic issues and the
creation of an international enabling en-
vironment under global partnership. 
Meanwhile, Brazil and Nicaragua ex-
pressed concern with the excessive reli-
ance on multi-stakeholder schemes, or
the so-called “partnerships”, for the
implementation of SDGs.

At the conclusion of the meeting, the
co-chairs announced that in about 10
days’ time (mid-March) they would de-
liver a second draft of the focus areas
document that would be “tweaked” to
reflect member states’ input.  However,
they emphasized that there would be no
“radical changes” and that their inten-
tion was to “slightly amend” the docu-
ment, with some of the “fat taken out”.

Despite the fact that both member
states and various civil society organi-
zations participating in the Major
Groups had voiced concerns and prob-
lems with the co-chairs’ focus areas text
over the course of three days, the co-
chairs did not demonstrate an assurance
towards substantively integrating said
concerns into the second draft of the
text. Rather than affirming that key sec-
tions, such as on a global partnership for
development, or a narrative, might be
added to the text, the co-chairs instead
emphasized reducing the text even fur-
ther.

Two new documents will also be

produced. The first is a map that lays out
interlinkages between the 19 focus areas
of the SDGs; and the second is a docu-
ment that outlines targets and decisions
that have already been agreed to in vari-
ous other multilateral fora.

In response to the co-chairs, Brazil
and Nicaragua called for the inclusion
of a narrative extracted from the Rio+20
outcome document, “The Future We
Want”, with care being taken not to re-
negotiate the language in Rio+20 but
rather to simply condense the key points.
They also called for a stronger and more
comprehensive means of implementa-
tion and global partnership, as well as
the explicit inclusion of the CBDR
principle. Argentina, China, India, Paki-
stan and Saudi Arabia agreed with Bra-
zil and Nicaragua, with India stressing
that the co-chairs’ “tweaking” should not
amount to subtracting or chopping off
sections of the focus areas text.  Rather,
they should add and modify certain
parts of the text, particularly the empha-
sis on productive capacity made by the
least developed countries and interna-
tional systemic issues that are currently
underemphasized.

China clarified that the importance
of a narrative was that it was a preamble
that delivers the mandate of the SDGs,
in terms of recognizing and respecting
previously agreed outcomes of consen-
sus that work towards building new po-
litical consensus. China also stressed that
member states should not be renegotiat-
ing or readdressing anything that had
already been agreed to in previously
negotiated outcomes.

In response to the call for a narra-
tive, both Australia and the United States
voiced their disagreement. Australia
said that a narrative was not needed for
the SDGs, given that the Rio+20 outcome
document already had a narrative. The
text should be evidence-based, concrete
and thorough.  The US said it wanted to
ensure that maximum space was given
to discussing the substance of goals and
targets, rather than a narrative.
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Brazil and Nicaragua stated that the
OWG had yet to come up with a shared
political vision on the SDGs, taking into
account both the universal application of
the SDGs and the differentiated capaci-
ties and responsibilities of countries.
They recalled that the SDGs were sup-
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posed to be “global in nature and uni-
versally applicable to all countries while
taking into account the different national
realities, capacities and levels of devel-
opment and respecting national policies
and priorities”, as enshrined in para-
graph 247 of the Rio+20 outcome
document. This mandate brought about
a sea change in UN development coop-
eration.

The transformational potential of the
SDGs lay on this very global nature and
universal applicability, while taking into
account differences among countries. A
cursory interpretation of this mandate
could jeopardize the balance, coherence
and transformational impact of the
SDGs.

In light of the above, Brazil and
Nicaragua said that the 19 focus areas
defined by the OWG co-chairs could be
further balanced, since the targets and
commitments were unevenly distrib-
uted, placing on developing countries a
disproportionate share of responsibility
for achieving the goals.

India also stressed that a truly uni-
versal set of goals implied, first and fore-
most, that the developed countries also
take on concrete commitments and
deliverables. A universal agenda also
demanded that developed countries sup-
port the efforts of developing countries
with enhanced financial and technologi-
cal support and through reforms in glo-
bal governance to increase the voice of
developing countries in global decision-
making.

��		���������������������
���
������������

The G77 and China has repeatedly
called for the inclusion of the CBDR prin-
ciple to guide the development and
implementation of the SDGs. This means
that the SDGs should not place addi-
tional restrictions or burdens on devel-
oping countries, and that the donor com-
munity is required to honour its inter-
national commitments, especially those
related to financial resources, technology
transfer and capacity.

India said that universality was syn-
onymous with differentiation, and the
principle of CBDR captured this very
duality. Differentiation as embodied in
the principle of CBDR would be the ba-
sis of crafting targets under the univer-
sally relevant goals. 

Brazil and Nicaragua welcomed the
reference to the concept of CBDR in fo-
cus area 15 (on climate). CBDR, however,
could not be merely “regarded” in one
specific focus area. It was a centrepiece
of the Rio+20 outcome document and

other relevant processes, and lay at the
basis of the agreement by all UN mem-
ber states to devise the SDGs.
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The G77 and China stressed that
clear and concrete means of implemen-
tation should be a specific standalone
goal and also be integrated across each
goal. The Intergovernmental Committee
of Experts on Sustainable Development
Financing (another Rio+20 outcome)
should consider both traditional and
non-traditional resource pools and
sources as the main drivers of SDGs for
the 15-year duration beginning in
2016. The Committee of Experts should
also consider ways to maintain the uni-
versal nature of means of implementa-
tion in a way that ensures adequate re-
source flows and technology transfer
with respect to each identified SDG, with
special reference to the countries that are
lagging behind. The G77 and China said
they looked forward to hearing about the
priority areas in financing that would be
addressed by the Committee of Experts.

Brazil and Nicaragua said that ex-
perience with the Millennium Develop-
ment Goals (MDGs) showed that means
of implementation should not be exclu-
sively considered under a single
standalone goal. This approach jeopar-
dized the effectiveness of MDG 8, with
detrimental consequences for the over-
all implementation of the MDGs. Many
developed countries had fallen short of
meeting their commitments in terms of
official development assistance (ODA),
whose levels dropped consistently in
2011 (2%) and 2012 (4%). Other targets
of MDG 8 were not being achieved
either. For this reason, means of imple-
mentation should be mainstreamed un-
der each and every SDG. 

Brazil and Nicaragua stressed that
a cross-cutting and horizontal approach
on means of implementation would be
crucial to delivering SDG results on the
ground. Such an approach would also
send a positive message to the Intergov-
ernmental Committee of Experts on Sus-
tainable Development Financing and to
the structured dialogues on facilitation
of environmentally sound technologies.

India also supported the G77 and
China’s call to mainstream and integrate
means of implementation across each
goal, as the objective of the SDG frame-
work was not merely to list out major
global problems but rather to generate
an international compact for multilateral
cooperation to address these
problems. The ambition in substance
needed to be matched by an ambition in

the means to achieve the substance. The
international community must thus pro-
vide to developing countries enhanced
financial and technological support, as
well as capacity building to enable these
goals to be reached.

Indonesia stressed that in order to
ensure concrete actions and progress in
a timely manner, the upcoming drafting
of goals and targets should be consis-
tently linked to adequate provision of
means of implementation. The spirit of
the current MDGs also needed to be ad-
dressed and strengthened in the SDGs.
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The G77 and China underscored the
importance of linking international fac-
tors to an enhanced global partnership,
the critical role of  means of implemen-
tation, together with actions and efforts
to be taken by countries at the national
level. This three-component approach
was essential because laudable goals at
the national level would not be attain-
able unless structural factors, including
international factors, were
addressed. Similarly, developing coun-
tries required international cooperation
in finance, technology transfer and ca-
pacity building if they were expected to
achieve the SDGs.

The G77 and China noted that the
focus areas document lacked an analy-
sis of international systemic issues and
the creation of an international enabling
environment, including addressing
trade, debt, technology and reform of the
international financial system and glo-
bal economic governance. This needed to
be elaborated, and overall, the thrust on
international systemic issues needed
strengthening. While recognizing the
hard work of the co-chairs and the mem-
ber states of the OWG, the G77 and China
asserted the need to include focus areas
with transformative impact that allow
progress towards a real and comprehen-
sive development agenda. With that in-
tention, the Group requested the inclu-
sion of the areas of culture as well as
trade, technology transfer, financial ar-
chitecture and taxation.

Indonesia called for both a goal and
cross-cutting targets on the global part-
nership for development. As a goal, it
should both encompass and strengthen
means of implementation based on
CBDR. As cross-cutting targets, it should
be included within various goals, par-
ticularly poverty eradication, education,
health, employment, financial inclusion,
employment and access to clean
energy. International cooperation must
be enhanced to support global commit-
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ments, including ODA, a development-
oriented trade regime and reform of the
international monetary system.

India emphasized the importance of
a standalone goal on a “strengthened
global partnership for development” in
order to ensure adequate focus on inter-
national systemic issues and to build on
and strengthen MDG 8 on global
partnership. However, while the focus
areas document highlighted the issue of
inequality between countries, the im-
perative of correcting this through re-
forms in international systemic issues
needed further elaboration.
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Referring to the various partner-
ships the UN had been embarking on in
recent years, particularly with the private
sector, Brazil and Nicaragua expressed
concern with the excessive reliance on
multi-stakeholder schemes, or the so-
called “partnerships”, for the implemen-
tation of SDGs, saying that they could
not and would not rely excessively on
the role of the private sector for promot-
ing sustainable development in the post-
2015 period.

They urged a comprehensive assess-
ment of existing partnerships that had
yet to be carried out.  An assessment
should take into account the impact, ac-
countability and compliance of existing
partnerships and their institutional ar-
rangements with the principles and gov-
ernance mechanisms of the UN. While
the UN should be open to catalyzing all
existing support for sustainable develop-
ment, this should not facilitate an eva-
sion of government responsibility, in
both developed and developing coun-
tries, from the achievement of the SDGs.
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The G77 and China stated that
achieving sustainable patterns of con-
sumption and production was essential
to the sustainable development agenda,
and that this view was consistent with
the call made by the G77’s political lead-
ers more than 20 years ago at the 1992
Earth Summit, in the Rio+10 summit 10
years later and the Rio+20 summit in
2012.

Brazil and Nicaragua urged that
SCP could be further expanded in accor-
dance with the 10-Year Framework of
Programmes on Sustainable Consump-
tion and Production. While focus area 14
in the co-chairs’ document stated that
developed countries must take the lead
on the implementation of SCP, there still

seemed to be a disproportionate focus on
actions to be taken on sustainable pro-
duction as compared to sustainable
consumption. A considerable amount of
the production of manufactured goods
in developing countries was driven by
unsustainable consumerist lifestyles of
wealthy societies in developed countries.
In taking the lead, developed countries
needed to commit to the promotion of
sustainable lifestyles within their own
societies.

India strongly favoured a
standalone goal on SCP, saying that a
universal agenda and the urgency for
sustainable development required that
developed countries take the lead
through concrete deliverables on shift-
ing their societies and economies to sus-
tainable consumption and lifestyle pat-
terns in accordance with the CBDR
principle. Developed countries would
thus create positive reference models as
well as incentivize technological innova-
tion necessary for such shifts.

Indonesia also emphasized the need
to ensure that SCP was a standalone
goal. The Johannesburg Plan of Imple-
mentation (adopted in 2002 at the Rio+10
summit) had identified the importance
of changing patterns of production and
consumption as an essential requirement
for sustainable development. Therefore,
failure to ensure SCP as a goal would
hinder both poverty eradication and sus-
tainable development.
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Brazil and Nicaragua said that the
CBDR principle was fundamental for the
existing international agreement on cli-
mate change and must be reflected ac-
cordingly in any goal on this matter.
Negotiations in the OWG should not
preempt or disrupt existing negotiations
under the UN Framework Convention
on Climate Change (UNFCCC) or other
international conventions. Unfortu-
nately, however, the focus area dedi-
cated to climate change did not seem to
comply with this requirement.

India said there was a broad agree-
ment in the OWG to address climate
change under relevant goals rather than
placing it as a standalone goal. Any de-
liverable on climate change under the
SDGs, whether as a separate goal or in-
tegrated across relevant goals, must scru-
pulously adhere to the principles and
provisions of the UNFCCC, in particu-
lar the principles of equity and CBDR,
as well as ensure that the ongoing dis-
cussions under the UNFCCC were not
prejudiced or prejudged.

Indonesia said that any discussion

of climate change in the context of the
SDGs needed to reflect adherence to the
UNFCCC process and be consistent with
the CBDR principle. Furthermore, disas-
ter risk reduction (DRR) was not only an
imperative to protect investments in de-
velopment, but also an opportunity to
ensure a transformative shift towards
resilient development. DRR should be a
cross-cutting element across various
SDGs, including food security, infra-
structure, education, health, water and
sanitation.
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India said that the multiple objec-
tives under environment could be use-
fully integrated under one holistic goal
on the sustainable management of natu-
ral ecosystems. Such a goal could use-
fully integrate deliverables on various
issues such as oceans, forests,
biodiversity and so on. The mandate and
principles of the respective multilateral
processes dealing with these issues
would also have to be respected.

Indonesia said that in order to avoid
a silo approach to the SDGs, the focus
areas of marine resources, oceans and
seas, as well as ecosystems and
biodiversity should eventually be clus-
tered under one umbrella of sustainable
management of natural ecosystems. This
cluster should also cover issues such as
forests and observe the existing man-
dates and principles of related interna-
tional agreements or processes such as
the UN Convention on the Law of the
Sea, the UN Convention on Biological
Diversity and the Montreal Protocol on
ozone-depleting substances.
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India strongly supported standalone
goals and targets on the economic issues
of inclusive economic growth, infrastruc-
ture, industrialization, employment gen-
eration and universal access to modern
energy services. As the economic pillar
was the foundation of sustainable devel-
opment, economic goals were indispens-
able prerequisites for sustainable devel-
opment and for eradicating poverty.

India also supported goals on food
security and nutrition, health, education,
water and sanitation and gender equal-
ity.  
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India said that the goal of eradicat-
ing poverty by 2030 must be accompa-
nied by adequate means of implementa-
tion, such as enhanced ODA and a
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strengthened global partnership, in or-
der to be meaningful.

Brazil and Nicaragua emphasized
that the SDGs should address the under-
lying causes of poverty and not only its
symptoms, recognizing its multiple di-
mensions and interlinkages with other
areas of sustainable development. Brazil
stressed that national governments
would ultimately be responsible for
achieving sustainable development ob-
jectives.
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The G77 and China called for the
urgent and immediate fulfilment of rel-
evant UN documents and resolutions
which request all member states to re-
frain from promulgating and applying
any kind of unilateral economic, finan-
cial or trade coercive measures against
other sovereign states.  Such measures
constituted a flagrant violation of inter-
national law, the UN Charter and human
rights, in particular the right to develop-
ment. Moreover, these measures im-
peded the full achievement of economic
and social development, particularly in
developing countries.
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Brazil and Nicaragua said that focus
area 19 on peaceful and non-violent so-
cieties did not reflect a priority area of
the Rio+20 outcome document. It must
be remembered that the OWG should
address issues from a developmental
perspective and not subordinate it to
political or security considerations and
conditionalities. Furthermore, peace,
governance and rule of law could not be
made into targets and measured in ways
that were consensual and reflected the
democratic plurality of nations, their
national histories, political circumstances
and cultures. Thus, issues considered in
focus area 19 would be better addressed
under other topics, such as equity, means
of implementation and gender.

India said a goal on governance and
peace and security must also address the
existing democratic deficit in the insti-
tutions of global governance. Develop-
ing countries needed to be given real
voice and participation in global deci-
sion-making, and institutions respon-
sible for global peace and security must
be fully reflective of contemporary reali-
ties.

The next session of the OWG will be
from 31 March to 4 April. ��������������������
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by Kanaga Raja

GENEVA: The Geneva-based South Cen-
tre has encouraged India and other de-
veloping countries “to continue to make
full use of the TRIPS flexibilities for pub-
lic health and other public policy objec-
tives”, consistent with their rights and
obligations under the World Trade Or-
ganization (WTO) rules.

In a statement released on 4 March,
the intergovernmental policy think-tank
of developing countries called on WTO
member states to respect the legitimacy
of the use of TRIPS flexibilities for pub-
lic health in light of new threats of uni-
lateral trade measures by the United
States against India over the latter’s in-
tellectual property (IP) laws and regula-
tions.

The South Centre statement cau-
tioned that continued pressures by the
US on India and other developing coun-
tries “to adopt an IPRs [intellectual prop-
erty rights] regime that would go beyond
the minimum standards in the [WTO’s]
TRIPS [Trade-Related Aspects of Intel-
lectual Property Rights] Agreement and
that does not make use of the flexibilities
that are part of TRIPS would have ad-
verse social and developmental effects,
including on the public’s access to medi-
cines”.

“The US administration should also
stop putting pressures on developing
countries to prevent them from making
use of their rights under the TRIPS
Agreement to make use of policy mea-
sures to promote access to medicines,
public health and other development ob-
jectives,” the South Centre emphasized.
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In its statement, the South Centre
expressed deep concern that developing
countries, including, recently, the gov-
ernment of India, are facing increasing
pressure from the US to reform their IP
laws.

The South Centre asserted that the
Indian IP laws include balanced provi-
sions to ensure that IP rights do not
hinder the ability of the government to

adopt measures for promoting develop-
ment priorities, particularly in the area
of public health.

“These are fully in line with the
TRIPS Agreement and reaffirmed by the
Doha Declaration on TRIPS and Public
Health,” it stressed.

According to the South Centre state-
ment, the United States International
Trade Commission (USITC) has initiated
investigations against India on its trade,
investment and industrial policies, par-
ticularly on intellectual property protec-
tion and enforcement.

[The USITC held public hearings in
February as part of its investigation titled
“Trade, Investment and Industrial Poli-
cies in India: Effects on the US
Economy”. The investigation was initi-
ated at the instance of both the Senate
Committee on Finance and the House
Committee on Ways and Means, with
support from several US industry asso-
ciations including the Pharmaceutical
Research and Manufacturers of America
(PhRMA).]

In its statement, the South Centre
also said that the United States Trade
Representative (USTR) is being asked to
include India as a “priority foreign coun-
try” in the “Special 301” review for 2014,
at the request of US industry associations
including PhRMA, the Biotechnology
Industry Organization (BIO), the Na-
tional Manufacturers Association
(NAM), the National Foreign Trade
Council (NFTC), the US Chamber of
Commerce’s Global  Intellectual Prop-
erty Centre and the Alliance for Fair
Trade with India (AFTI), alleging lack of
adequate and effective protection of
IPRs.

“The South Centre views these re-
cent developments as most inappropri-
ate, as it is against the spirit of the land-
mark Ministerial Declaration on TRIPS
Agreement and Public Health.”

It underlined that India and other
developing and least developed coun-
tries (LDCs) have the right to use the
flexibilities in the TRIPS Agreement to
the fullest extent for advancing public

health needs and other development pri-
orities.
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Pointing out that the legal and regu-
latory measures that India has used for
protecting public health are fully consis-
tent with the TRIPS Agreement, the
South Centre said that the “continued
threat of unilateral trade sanctions by the
US to developing countries through
USITC investigations and the Special 301
review undermines the legitimacy of the
WTO, particularly the TRIPS Agreement
and the WTO’s dispute settlement sys-
tem.”

It is regrettable that India or any
other developing country may be desig-
nated as a “priority foreign country”
under the “Special 301” provisions of the
US Trade Act of 1974, the South Centre
added.

Designation as a “priority foreign
country” starts a 30-day period during
which targeted countries must engage in
good-faith negotiations or make signifi-
cant progress in bilateral or multilateral
negotiations or face sanctions under the
Section 301 process.

The South Centre statement ex-
plained that “priority foreign country”
determinations are reserved for coun-
tries “that have the most onerous or egre-
gious acts, policies, or practices”, that
“have the greatest adverse impact (actual
or potential) on the relevant US prod-
ucts”, and for which “there is a factual
basis for the denial of fair and equitable
market access as a result”.

“The USTR investigation may lead
to unilateral trade sanctions that would
be illegitimate under the WTO rules,” it
said. “The mere threat of sanctions by
placing a country in any specific category
in the US watch list would appear to vio-
late the WTO Dispute Settlement Under-
standing.”

A WTO panel noted, in a dispute
brought in 1999 by the EU against Sec-
tion 301 of the US law, that “the threat
alone of conduct prohibited by the WTO
would enable the Member concerned to
exert undue leverage on other Members.
It would disrupt the very stability and
equilibrium which multilateral dispute
resolution was meant to foster and con-
sequently establish, namely equal pro-
tection of large and small, powerful and
less powerful Members through the con-
sistent application of a set of rules and
procedures.”

The South Centre statement also
noted that separately, at the request of



���������	�
����	
	�����������������������������

  CURRENT REPORTS     Intellectual property

the US Senate Committee on Finance and
the House Committee on Ways and
Means with backing from various US
industry associations including PhRMA,
the USITC has launched an investigation
(on India’s trade, investment and indus-
trial policies).

The South Centre underlined that
the establishment by the government of
a country of its criteria to grant patents
(as provided for in Section 3(d) of the
Indian Patents Act and interpreted by the
Indian Supreme Court in the Novartis
case), the right to issue compulsory li-
cences, and the use of patent pre-grant
and post-grant opposition proceedings
are, among others, “important
flexibilities that serve to protect public
health, consistent with the TRIPS Agree-
ment”.

“None of the recent decisions in In-
dia to reject patents on known medicines
or to issue compulsory licences on anti-
cancer medicines have been challenged

before the WTO dispute settlement
mechanism,” it noted.

In fact, the statement pointed out,
the recent actions taken by India are not
unique. Many other developing coun-
tries have issued compulsory licences for
ensuring access to affordable medicines
to meet their public health needs, includ-
ing Brazil, Ecuador, Eritrea, Ghana, In-
donesia, Malaysia, Mozambique, Thai-
land and Zambia.

“The TRIPS Agreement also does
not preclude that countries include in
their patent laws a requirement to dis-
close the source and geographical origin
of biological materials used in an inven-
tion that is the subject of a patent appli-
cation,” said the South Centre.

The disclosure requirement is con-
ducive to the mutually supportive imple-
mentation of the TRIPS Agreement and
the Convention on Biological Diversity
and the Nagoya Protocol on Access and
Benefit-Sharing, it added. (SUNS7758)�
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by Kanaga Raja

GENEVA: The United States “is leading
the world in the use of compulsory li-
cences” and is hypocritical in voicing
indignance when developing countries
issue compulsory licences for essential
drugs, a leading international civil soci-
ety organization, Knowledge Ecology
International (KEI), has said in testimony
before the United States International
Trade Commission (USITC).

KEI’s testimony was before a public
hearing in February as part of the
USITC’s investigation titled “Trade, In-
vestment and Industrial Policies in In-
dia: Effects on the US Economy.”

The USITC investigation was initi-
ated at the instance of both the US Sen-
ate Committee on Finance and the House
Committee on Ways and Means, and has
been backed by several US industry as-
sociations including the Pharmaceutical
Research and Manufacturers of America
(PhRMA).

A number of other civil society
groups had also testified before the
USITC, rebutting the arguments of
PhRMA and the other industry associa-
tions, and expressing strong support for

India’s use of compulsory licensing. (See,
for example, TWE No. 563.)

The Washington DC-based KEI,
which also has an office in Geneva,  in-
cluded an appendix to its written state-
ment that provided numerous examples
of compulsory licences issued by the US
government in several areas of intellec-
tual property such as copyright, energy
patents, medicines and health testing.

In its written statement to the USITC
hearing, KEI focused its testimony on the
manufacture and sale of generic drugs
from India, the recent compulsory li-
cence issued by India on Bayer’s patents
for the cancer drug Nexavar, the deci-
sion by the Indian Patent Office to reject
the patent for Novartis’ cancer drug
Gleevec, and the consequences of trade
pressure in curbing India’s role in sup-
plying affordable medicines.

KEI noted that from 1970 until 2005,
India did not grant patents on pharma-
ceutical products, and, like many other
developing countries, limited or elimi-
nated patent protection for pharmaceu-
tical drugs.

When the World Trade Organiza-

tion (WTO) was established, its TRIPS
Agreement included a requirement that
India and other countries grant patents
on pharmaceutical products, and it cre-
ated a new system to regulate the limi-
tations and exceptions for patent rights,
including the granting of compulsory li-
cences.

According to KEI, India and other
countries were reluctant to accept the
TRIPS Agreement, but did so after
threats of unilateral trade sanctions
(highlighted by the creation in 1989 of
the Special 301 list), as part of a larger
bargain (in the Marrakesh treaty estab-
lishing the WTO) that offered greater
market access.

“Since the WTO was created, the
United States has reneged on that ear-
lier bargain, not only with India, but with
all developing countries, by pressing for
endless demands to change intellectual
property laws beyond that required by
the WTO TRIPS agreement, and now, by
complaining about price controls and
other measures designed to control the
prices of patented medicines,” KEI said
in its testimony before the USITC.

“If the USITC brings pressure on
India to curb the manufacture and sale
of generic cancer drugs, the actions will
be directly responsible for the death of
cancer patients living in developing
countries, and this should be on
everyone’s mind,” it added.

For all the corporate propaganda
about concern for global health, the fact
is that nearly all companies manufactur-
ing and selling cancer drugs have been
indifferent to the inequalities of access,
and only introduce measures to mitigate
concerns over access when faced with
compulsory licensing of patents or other
actions against the patent monopolies,
said KEI.

�"���	
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In the appendix to its statement, KEI
provided several examples of compul-
sory licences issued recently by the US
government.

“When United States government
officials become indignant over develop-
ing countries’ issuance of compulsory
licences over cancer drugs, the degree of
hypocrisy expressed by some parties is
worth noting. The United States is lead-
ing the world in the use of compulsory
licences,” it said.

Noting that the US and other coun-
tries seek to limit and curb anti-competi-
tive actions by businesses, KEI said that
one of the remedies available to curb



�� �������	�
����	
	����������������������� ������

  CURRENT REPORTS     Intellectual property

anti-competitive acts is compulsory li-
cences on patents, copies, data or other
types of intellectual property rights.

One of the examples cited by KEI is
that in 1996, the US Department of Jus-
tice, consumer groups and small publish-
ers successfully pressed for a compul-
sory licence to West Publishing’s copy-
right claims on page numbers of court
opinions.

In 1997, following complaints from
consumer groups, the US Department of
Justice brought an antitrust suit against
Microsoft, dealing in part with the abil-
ity of other software developers to pro-
vide programs to work with the Win-
dows operating system.

The European Union, Japan, several
state governments, private firms and
others subsequently brought antitrust
cases against Microsoft. The resolution
to the US’ case included, as a remedy to
unlawful conduct, a compulsory licence
to a number of Windows protocols.

In 2000, the US Department of Jus-
tice obtained compulsory licences to
Miller Industry patents on tow truck
technologies.

In 2001, said KEI, ExxonMobil and
the National Petrochemical & Refiners
Association asked the US Federal Trade
Commission (FTC) to force Unocal, an-
other oil company, to grant licences to
patents on reformulated gasoline. The
patents were necessary to be in compli-
ance with clean air regulations in Cali-
fornia. In 2005, the FTC obtained a zero-
royalty compulsory licence on a portfo-
lio of patents, as a condition of Chevron
acquiring Unocal.

In announcing the agreement, the
FTC statement said: “If Union Oil were
permitted to enforce its patent rights,
companies producing this low-emission
CARB gasoline would be required to pay
royalties to Union Oil, the bulk of which
would be passed on to California con-
sumers in the form of higher gasoline
prices. The Commission estimated that
Union Oil’s enforcement of these patents
could potentially result in over $500 mil-
lion of additional consumer costs each
year.”

Another example cited by KEI was
that in 2008, the FTC obtained an open
compulsory licence to patents held by
Negotiated Data Solutions LLC (Ndata)
for use in Ethernet technologies. The FTC
said: “The settlement will protect con-
sumers from higher prices and ensure
competition by preventing the company
from charging higher royalties for the

technologies used in the standard.”
In 2011, the US Department of Jus-

tice, in collaboration with Germany’s
Federal Cartel Office, required Microsoft,
Oracle, Apple and EMC to license 882
patents and patent applications acquired
from Novell under “open source” li-
cences, including the GNU General Pub-
lic Licence 2 and the Open Innovation
Network (OIN) licence.
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On 8 January 2013, the US Depart-
ment of Justice and the US Patent and
Trademark Office issued a joint state-
ment on “remedies for standards-essen-
tial patents subject to voluntary F/
RAND commitments”.

The statement was directed to the
USITC which administers Section 337 of
the Tariff Act of 1930 (19 USC 1337: Un-
fair practices in import trade) and it has
the practical effect of introducing a policy
of compulsory licences for thousands of
standards-relevant patents.

According to KEI, the Department
of Justice and the Patent and Trademark
Office were responding to growing criti-
cism of the patent system as it relates to
mobile computing devices and other
technologies where product developers
find it difficult if not impossible to ob-
tain voluntary licences on reasonable
terms to the large number of patents cov-
ering various aspects of a product.

On 3 August 2013, US Trade Rep-
resentative (USTR) Ambassador Michael
Froman wrote to the USITC Chairman
to “disapprove the USITC’s determina-
tion to issue an exclusion order and cease
and desist order” for Apple Inc. “smart
phones and tablet computers that in-
fringe a US patent owned by Samsung
Electronics” in the USITC Investigation
No. 337-TA-794.

According to press reports, this is
the first time since 1987 that the White
House has overturned an exclusion or-
der by the USITC. Froman’s letter cited
the legislative history of USC § 1337,
which includes a review of the impact
on “(1) public health and welfare; (2)
competitive conditions in the US
economy; (3) production of competitive
articles in the United States; (4) US con-
sumers; and (5) US foreign relations, eco-
nomic and political”.

“By deciding that Apple would be
allowed to import devices into the
United States that infringe a patent held
by Samsung, the USTR signalled that it

would not back the exclusive rights in
patents cases where there are abuses or
conflicts with the public interest, or other
domestic concerns,” said KEI.

The USTR’s analysis of the Apple-
Samsung patent dispute focused on the
harm associated with failures to license
on reasonable terms “standards essen-
tial patents”. Froman’s letter said that the
decision to permit Apple to infringe
Samsung patents was made “after exten-
sive consultations with the agencies of
the Trade Policy Staff Committee and the
Trade Policy Review Group as well as
other interested agencies and persons”.

According to Froman, the decision
was based upon “the effect on competi-
tive conditions in the US economy and
the effect on US consumers”.
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In 1980, said KEI, the US Congress
passed the Bayh-Dole Act, which sought
to provide for more uniform policies as
regards federally funded inventions. The
Bayh-Dole Act included among its safe-
guards a royalty-free licence “to practise
or have practised for or on behalf of the
United States any subject invention
throughout the world”, a requirement of
35 USC 202(c)(4), and a compulsory li-
censing procedure called “March-In
Rights”, set out in 35 USC 203, and the
definitions in 35 USC 201, and the re-
quirement of 35 USC 204, regarding
“Preference for United States industry”.

According to 35 USC 203(a), a fed-
eral agency can grant a compulsory li-
cence on a patent for an invention de-
veloped with federal funds if the federal
agency determines that such: (1) action
is necessary because the contractor or
assignee has not taken, or is not expected
to take within a reasonable time, effec-
tive steps to achieve practical application
of the subject invention in such field of
use; (2) action is necessary to alleviate
health or safety needs which are not rea-
sonably satisfied by the contractor, as-
signee or their licensees; (3) action is nec-
essary to meet requirements for public
use specified by federal regulations and
such requirements are not reasonably
satisfied by the contractor, assignee or
licensees; or (4) action is necessary be-
cause the agreement required by Section
204 has not been obtained or waived or
because a licensee of the exclusive right
to use or sell any subject invention in the
United States is in breach of its agree-
ment obtained pursuant to Section 204.
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According to KEI, the term “practi-
cal application” of the subject invention
is defined in 35 USC 201(f) as “its ben-
efits are to the extent permitted by law
or Government regulations available to
the public on reasonable terms”, an ob-
ligation quite similar to the requirement
in the Indian patent law that patents are
“reasonably affordable”.

In the 33 years since the Bayh-Dole
Act created a uniform system for feder-
ally owned or funded patents, the Na-
tional Institutes of Health has never ex-
ercised March-In Rights for an invention,
and the same may be true for all federal
agencies. However, while federal agen-
cies have not formally granted March-
In petitions, there are several instances
where the threat of the compulsory li-
cence has been used to obtain conces-
sions from the patent holders.

One instance cited by KEI is that in
a 2004 case involving patents on
ritonavir, a drug used in the treatment
of HIV/AIDS, the concession by the
patent holder to avoid the March-In was
significant – Abbott Laboratories agreed
to reduce the price of ritonavir by ap-
proximately 80% for HIV/AIDS patients
on federally supported programmes.

In 2006, the Centers for Disease Con-
trol may have threatened to use March-
In Rights or the government’s royalty-
free licence to expand access to patented
technologies used to manufacture vac-
cines for avian flu, said KEI, adding that
it has an outstanding Freedom of Infor-
mation Act request for the details of this
case.

KEI also highlighted the compulsory
licensing of patents under the United
States Energy Storage Competitiveness
Act of 2007. In 2007, it said, the US Con-
gress enacted a new compulsory licens-
ing programme for “energy storage mar-
kets”.

In a programme involving four en-
ergy storage research centres that “trans-
late basic research into applied technolo-
gies” and which is designed to “advance
the capability of the United States to
maintain a globally competitive posture
in energy storage systems for electric
drive vehicles, stationary applications,
and electricity transmission and distri-
bution”, the statute creates two obliga-
tions as regards patents obtained by par-
ticipants: (i) the patent holder shall not
negotiate any licence or royalty agree-
ment with any entity that is not an in-
dustrial participant under this subsec-

tion; and (ii) the patent holder shall ne-
gotiate non-exclusive licences and roy-
alties in good faith with any interested
industrial participant under this subsec-
tion.

*�	�������	���

According to KEI, another area
where the US permits uses of patented
inventions (and copyrights) without per-
mission of right holders relates to uses
“by and for” the government, under 28
USC § 1498 Patent and Copyright Cases.
Under this statute, the federal govern-
ment can authorize third parties as well
as its own employees to use any patented
invention (also applies to copyrights,
plant variety protection and semicon-
ductor designs), and the patent owner’s
sole remedy is limited to compensation
for the use.

KEI noted that the largest user of 28
USC § 1498 is the US Department of De-
fence, and indeed, the statute was
amended in 1918 in order to address con-
cerns by the US Navy regarding patent
litigation.

Until 1960, 28 USC § 1498 was lim-
ited to patents. In 1960, the US Congress
extended the act to cover copyright.
Later, the statute was amended to apply
to overriding exclusive rights for plant
variety protections [28 USC § 1498(d)],
mask works under chapter 9 of title 17,
and designs under chapter 13 of title 17
[28 USC § 1498(e)].

Today, said KEI, any federal agency
can rely upon 28 USC § 1498(a) to limit
remedies for the infringement of patents,
copyrights, plant variety rights, mask
works and designs to compensation
only.

“By removing the possibility of an
injunction to enforce an exclusive right,
the federal government has the equiva-
lent of a compulsory licence on all pat-
ents, copyrights and other intellectual
property rights covered by the statute.
Examples where this compulsory licence
has been used are quite diverse, and in-
clude such items as medicines, Black-
berry smartphone services, software
used by the Federal Reserve Bank to curb
fraud, technology used by NASA to ex-
plore space and weapons of all types,” it
noted.

In 2001, the US Department of
Health and Human Services used the
threat of a compulsory licence for the
patents on Bayer’s ciprofloxin to success-

fully obtain a 50% price reduction in the
drug.

In 1999, the US Supreme Court ruled
that state governments were not liable
for damages for patent infringement,
under the doctrine of state sovereign
immunity. Later this immunity was ex-
tended to infringements of copyrights
and trademarks.

“The immunity from damages for
patent infringement has the practical ef-
fect of expanding the ability of state uni-
versities to engage in a wide variety of
infringing activities, including those re-
lating to medical research,” said KEI.

In 2010, the Affordable Care Act [PL
111148] created a compulsory licence for
patents associated with biologic drugs.
The compulsory licence goes into effect
when the manufacturer of a biologic
drug does not bring a timely action for
infringement or fails to disclose relevant
patents for the drug. The statute limits
the remedies for infringement to either
a reasonable royalty or no remedy at all,
depending upon the failures of the
patent holder to assert or disclose patent
rights in a timely manner. The compul-
sory licence is automatic and mandatory.

According to KEI, the legal basis in
the WTO TRIPS Agreement for the elimi-
nation of the availability of an injunction
and the limit of the remedy to a reason-
able royalty is Article 44.2.

In 2006, the US Supreme Court ruled
that notwithstanding the exclusive rights
associated with a patent, a patent holder
was not automatically entitled to obtain
an injunction to prevent future infringe-
ments.

The decision, eBay Inc. v.
MercExchange, LLC, 547 US 388 (2006),
states that the decision to grant an injunc-
tion is a question of equity, and the court
must consider a four-part test and re-
quire the plaintiff to demonstrate: (1) that
the plaintiff has suffered an irreparable
injury; (2) that remedies available at law
are inadequate to compensate for that
injury; (3) that considering the balance
of hardships between the plaintiff and
defendant, a remedy in equity is war-
ranted; and (4) that the public interest
would not be disserved by a permanent
injunction.

“The practical impact of eBay v.
MercExchange was to transform many
infringement and injunction proceedings
into compulsory licensing cases, and to
include a public interest test,” said KEI.
(SUNS7759)������������������������������������������
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by Carey L. Biron

WASHINGTON: The International
Monetary Fund (IMF) is wading strongly
into the global debate over the impact of
growing income inequality, offering a
series of controversial findings that push
back on long-held economic orthodoxy
– of which the Fund itself has long been
a key proponent.

The IMF, arguably the world’s pre-
mier financial institution, is stating un-
equivocally that income inequality
“tends to reduce the pace and durabil-
ity” of economic growth.

In a paper released on 13 March, the
Fund also suggests that a spectrum of
approaches to “progressive” redistribu-
tion – national tax and spending policies
that are purposefully tilted in favour of
the poor – would decrease inequality and
hence “is overall pro-growth”.

“This is the final judgment on in-
equality being bad for growth,” Nicolas
Mombrial, a spokesperson for Oxfam, a
humanitarian group, told Inter Press Ser-
vice (IPS) in a statement.

“The IMF’s evidence is clear: The
solutions to fighting inequality are in-
vesting in health care and education, and
progressive taxation. Austerity policies
do the opposite, they worsen inequality
... We hope this signals a long-term
change in IMF policy advice to countries
– to invest in health and education and
more progressive fiscal policies.”

For the past half-century, the Wash-
ington-based IMF has operated as the
world’s “lender of last resort” for failing
economies. In return for offering short-
term loans to governments in economic
crisis, the Fund typically demands the
imposition of a range of often stringent
austerity measures aimed at solidifying
the country’s finances.

After years of frustration over these
conditions by anti-poverty campaigners,
the IMF has recently engaged in a broad
reappraisal of this approach.

In November, the Fund proposed an
overhaul of its debt-restructuring guid-
ance, though formal introduction of this
proposal has now been pushed back to
June, following pushback.

“Although the main points are not

new, the IMF paper is nonetheless sig-
nificant because the organization has
typically been at the more conservative
end in its policy advice – from being seen
to restrict measures that would amelio-
rate the worst impacts of crises on those
in deepest poverty, for example, to pro-
moting quite damagingly regressive
changes to tax systems in their country
advice,” Alex Cobham, a research fellow
with the London office of the Center for
Global Development (CGD), a think-
tank based here, told IPS.

“Nonetheless, we should not expect
massive or immediate changes in IMF
policy. The situation of tax policy dem-
onstrates very well how the organization
can continue to promote in-country the
same approaches that their own research
has discredited.”
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The new advice on income inequal-
ity will likely be received sceptically in
many corners, though the Fund is giv-
ing the findings its full backing.

While the 13 March release came in
the form of a staff paper, the report was
given a high-profile rollout here, includ-
ing an introduction from the Fund’s sec-
ond-highest official, David Lipton.

“Some may be surprised that the
Fund is engaging in this debate on the
design of redistributive policies ... [but]
one reason why we are discussing this
issue today is it’s becoming a hot sub-
ject,” Lipton, the IMF’s first deputy man-
aging director, said at the report’s un-
veiling.

“The interest in redistribution, as
reflected in public surveys and our dis-
cussions with our members, shows that
interest is higher than in the past. Our
members want to explore with us how
they can pursue distributive policies in
an efficient manner.”

The IMF is quick to note that the new
paper, which builds on a research note
released in February, constitutes not rec-
ommendations but rather advice to its
188-country membership, while country-
specific design for any redistributive

mechanism remains of paramount im-
portance.

Nonetheless, the “efficient” options
it is offering to both developing and de-
veloped governments to consider are
striking.

These include placing higher taxes
on the rich than on other segments of
society, as well as strengthening prop-
erty taxes, potential for which the Fund
says is particularly significant in devel-
oping countries. It also suggests consid-
ering increasing the age at which citizens
become eligible for pensions and other
state old-age programmes.

Many of  these suggestions have
long been pushed by development ad-
vocates as well as global labour rights
activists.

“We’re pleased that the IMF has fi-
nally caught up with what the global
union movement has been saying for
years – that inequality is the number one
threat to the economic recovery,” Philip
Jennings, the general secretary of UNI
Global Union, said in a statement. “The
only way out of this crisis is inclusive,
sustainable economic growth with a liv-
ing wage for all.”

CGD’s Cobham says the paper will
give support to policymakers who want
to tackle inequality, and could serve as
the basis for a broader global agreement
on the issue.

“It may in fact mark an important
moment in establishing the breadth of
the consensus that reducing income in-
equality should be one of the targets of
the post-2015 framework that will suc-
ceed the Millennium Development
Goals,” he says.

A half-decade since the start of the
global economic crisis, inequality has
risen to the top of global agendas.

In January, the World Economic Fo-
rum warned that the growing gap be-
tween rich and poor, brought about by
globalization, constituted “the most
likely risk to cause an impact on a global
scale in the next decade”. The previous
month, US President Barack Obama like-
wise stated that income inequality is “the
defining challenge of our time”.

Much of this new focus is because
the global concentration of wealth that
has taken place over the past three de-
cades has increased in recent years, and
today stands at modern record levels.
According to analysis by Credit Suisse,
just 1% of the global population own
around half of the world’s wealth.

According to the new IMF paper,
this trend is particularly pronounced in
the West, especially in the United States.
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In developing countries, income inequal-
ity has been growing in the Middle East
and North Africa, though recently it has
begun to decrease in sub-Saharan Africa
and, particularly, in Latin America. De-
spite this recent downward trend, how-
ever, Latin America retains one of the
highest levels of inequality of any region.

While the Fund points to a variety
of social spending as a key way to reduce

these levels, the IMF’s Lipton warns that
such spending needs to be better de-
signed or risk increasing inequality.

“Fiscal policy has played a major
role in reducing inequality in the past
and is the primary tool available for gov-
ernments to affect income distribution,”
he said on 13 March. “Whether these
policies help, or hurt growth, is all a
matter of design.” (IPS)������������������������
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by Jim Lobe

WASHINGTON: Civil society activists
from five Arab countries are urging the
International Monetary Fund (IMF) to
ease pressure on their governments to
reduce food and fuel subsidies until
stronger social protection schemes and
other basic reforms are implemented.

In a new report, the Arab NGO Net-
work for Development (ANND) and the
Egyptian Centre for Economic and So-
cial Rights (ECESR) argue that social
safety nets in Egypt, Jordan, Morocco,
Tunisia and Yemen are inadequate – or,
in some cases, too corrupt – to compen-
sate for the loss of critical subsidies on
which the poor and even the middle class
depend.

Indeed, in the absence of stronger
safety nets, even the gradual removal of
subsidies for key commodities may con-
tribute to continuing unrest across the
region as the three-year-old “Arab
Awakening” plays out, according to the
20-page report.

“In the near term, the unwinding of
subsidies cannot serve as the panacea for
the serious budgetary and fiscal difficul-
ties facing most Arab states,” according
to the report, which was released here
on 27 February by the Middle East Task
Force of the New America Foundation
(NAF), a non-partisan think-tank.

“By continuing to press Arab gov-
ernments to remove subsidies, the IMF
has inadequately responded to the
sweeping social and political changes
stemming from the 2011 uprisings and
subsequent period of unrest,” it said.

The report also called on the IMF to

urge national governments to take other
measures, notably instituting progres-
sive tax systems and cutting the military
budget, in order to increase revenues and
cut spending.

Governments must also be encour-
aged to consult more with civil society
organizations (CSOs), labour unions and
local authorities regarding economic re-
form programmes, according to the re-
port.

Jo Marie Griesgraber, who directs
the New Rules for Global Finance Coali-
tion, welcomed the report, saying it was
the latest indication of growing interest
by grassroots groups both in the Arab
world and in other countries in transi-
tion, such as Ukraine and Burma, in the
IMF and of their understanding that na-
tional economic problems need to be
addressed at the global level.

At the same time, she noted that the
authors may be overstating the leverage
the IMF enjoys over national govern-
ments with which it is required under
its charter to negotiate agreements.

“I’m sure, if given a choice, the IMF
would prefer that reducing subsidies
would not be the first policy option they
would want to implement to reduce defi-
cits,” she told Inter Press Service (IPS).
“It’s a government policy, and the gov-
ernment is going to agree to cut subsi-
dies to the poor before it agrees to cut
military expenditures.”

“The IMF can’t do everything; you
need the World Bank; you need regional
banks; you need an international court
to throw corrupt officials in jail; you need

a national political commitment for
people to pay taxes,” she said. “The IMF
is too limited in what it alone can do, al-
though it serves as a convenient scape-
goat for governments.”

Leila Hilal, NAF’s Middle East Task
Force director, agreed that states “are en-
gaging the IMF bilaterally without con-
sulting the affected populations”.

With the recent uprisings, she told
IPS in an interview from Jordan, “people
feel that their voices are more valuable,
that they have more agency, and that
there’s much more at stake in terms of
policy, and they want to be heard.

“So the idea is that the pressure
should be on the global community that
is pushing these austerity measures
without considering the actual context
or impact on low-income people,” she
said.

����������������
�������

While the mass demonstrations, vio-
lence and political upheavals across the
Arab world continue to capture the head-
lines, relatively little attention has been
paid to the underlying economic prob-
lems that many analysts believe lie at the
root of the continuing regional turbu-
lence.

The Washington-based IMF, which
is dominated by the wealthy Western
nations, has long been involved in the
Middle East/North Africa (MENA) re-
gion, particularly in the five low- and
middle-income countries that are the
subject of the report.

The lender of last resort for failing
economies, it provides short-term loans
that are subject to recipient governments’
compliance with conditions designed to
reduce, if not eliminate, their fiscal defi-
cits.

Over much of its history, it acquired
a controversial reputation for pushing
severe austerity on governments as part
of “structural adjustment” programmes
which hit the poor and most vulnerable
sectors of society the hardest, often as a
result of cuts to food and fuel subsidies,
as well as social services, including
health and education.

The IMF said it was unable to com-
ment before deadline.

Cuts in subsidies have been particu-
larly controversial because of their im-
mediate impact on the population. In
1977, for example, a cut in bread subsi-
dies in Egypt provoked widespread un-
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rest, as did Jordan’s attempts to cut sub-
sidies in 1989 and again in 1996.

When the IMF sent a mission to
Egypt in April last year, it was greeted
with protests by civil society groups,
labour unions and political parties an-
ticipating that the agency would demand
similar cuts as a condition for much-
needed loans.

In much of the region, food and fuel
subsidies make up a large percentage of
government spending; in 2012, for ex-
ample, they accounted for 10% of the
Egyptian budget.

As the report itself notes, the Fund
– as well as its development sister
agency, the World Bank – has become in-
creasingly sensitive to these criticisms
and sought to persuade governments
with which it negotiates the loan condi-
tions to mitigate the impact on the poor
by reducing subsidies more gradually
and, with the Bank’s help, strengthening
social safety nets for the most vulnerable.

But the report, which was based on
interviews with more than a dozen
prominent civil society activists from the
five countries, as well as analyses of IMF
staff reports and other IMF documents,
argues that these efforts are sometimes
based on faulty assumptions.

“Theoretically, the IMF proposes the
expansion of social safety nets as a way
to offset the negative impact of subsidy
removal on the poor,” it said. “In prac-
tice, however, social protection schemes
are underdeveloped and often non-ex-
istent in Arab countries, and are thus
incapable of cushioning the poor against
rising prices. In many instances, corrup-
tion and the absence of transparency
mechanisms further complicate the task
of distribution [of] social welfare ben-
efits.”

“Subsidy reform should only occur
upon the establishment of sustainable
and comprehensive social protection
schemes, and can only proceed with
broad support from a variety of stake-
holders,” according to the report.

“Our analysis highlights the need
for the IMF and the G8 countries to adapt
their advice to the changing political and
socio-economic conditions in the Arab
region,” said NAF’s Abdulla Zaid, one
of four of the report’s co-authors.

“The Fund’s one-size-fits-all advice
prioritizing fiscal austerity measures
over social and economic rights fails to
account for the harmful impact subsidy
removal would have on low- and
middle-income individuals, and thus,
stability.” (IPS)���������������������������������������
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