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TRIPS Council misses Public Health amendment deadline

Geneva, 18 June (Chakravarthi Raghavan) -- The 30 June deadline to incorporate

permanent amendments to the TRIPS Agreement to give effect to the Doha

Ministerial Declaration on TRIPS and Public Health will not be met, and a new

deadline of end-March 2005 has been proposed at the TRIPS Council this week.

Mr. Joshua Low of Hong Kong China who chairs the Council announced that he has

been recalled to Hong Kong. Consultations are being held by the Chairman of the

General Council to find a successor.

On the TRIPS and Public Health, where the Doha Ministerial Conference adopted a

declaration affirming the flexibilities under TRIPS for members to take actions on

grounds of Public Health, the TRIPS Council had been asked in 2001 by the Ministers

at Doha to adopt measures to enable countries that had insufficient or no

manufacturing capacity in the pharmaceutical sector to make effective use of

compulsory licensing to ensure availability of medicines for their peoples.

After considerable and difficult negotiations, a compromise for grant of a temporary

waiver was recommended and adopted in August 2003 (just before Cancun).To make

the waiver into a permanent amendment, the TRIPS Council was asked to start work

within 2003, and complete its work on amendment by end of June 2004.

Low reported this week that this deadline could not be met, and he proposed that the

Council aim to agree on an amendment by end-March 2005.

In the discussion, several members expressed their regret at the delay. Some members

said they needed time to consult their capitals. The new deadline was agreed to ad

referendum, subject to confirmation before end of June from members who sought

time to consult capitals.

In the discussions on the amendment itself, several members wanted the amendment

to be a "technical conversion" of the waiver into an amendment. These included

Chinese Taipei, Israel, EU, Turkey, Switzerland, Rep of Korea, Norway, and Hong

Kong China. They said the amendment should not be a process for reopening the

waiver agreement.

However, others including Kenya, Malaysia, India, Pakistan cited paragraph 11 of the

waiver decision which said  the amendment will be based, "where appropriate", on

the decision.

The United States, supported by Switzerland and Japan wanted the amendment to

reflect also the statement made by the Chairman of the TRIPS Council at the time the

waiver was adopted which in effect reflected the understanding about the recourse to

the provisions by some of the members.

However, a number of members did not agree with the view that the amendment

should reflect the chairman's statement in the TRIPS Council - which was not a part

of the waiver, and did not have the same status and position.

A number of developed countries - Canada, Norway among them - reported that they

had now changed their laws to enable issue of compulsory licence and export of the

drugs to members, with insufficient or no manufacturing capacity, seeking to import

them in terms of the Doha Declaration and the waiver. Switzerland and the EU

reported that changes to their laws were under way.

A point was made by some that in fact no country had sought to make use of the Doha

Declaration and seek the assistance of countries with capacity to import the drugs and

thus make use of the flexibilities for compulsory licence.

However, others noted that even the power to issue a compulsory licence was often

sufficient to enable a country to negotiate and get the drugs at more affordable prices

from the manufacturers.

On the issue of provisions of Article 27.3 (b) of TRIPS - dealing with IPR protection

or freedom from IPR protection for plants, animals and micro-organisms, and the

related issues of traditional knowledge and folklore, and the relationship between

TRIPS and the Convention on Biological Diversity (covered by paragraph 19 of the

Doha declaration), the discussions showed there is still no agreement on how to

proceed for implementing the Doha mandate.

There is an agreement in principle to have more focussed and structured discussions,

but translating this into a more concrete agenda and process has eluded the

membership.

The TRIPS Council Chair, or his successor, is to continue consultations.

Before the Council is a checklist of issues proposed by India, Brazil and others to

provide a structure for the discussions. However, the US and Japan are arguing that

the checklist does not include their own positions.

The checklist has an item about how a patent regime might be used to enforce

'disclosure' of the origin of genetic materials or traditional knowledge. This is aimed

at preventing bio-piracy. However, the US and Japan are opposed to such disclosure.

The TRIPS council chair has proposed in the consultations a broader structure for

discussions, but the authors of the check-list view this as too broad.

At the TRIPS Council while Kenya, Canada, Australia and New Zealand supported

the chairperson's proposal, the EU said the more structured discussion should be

based on three principles: to follow the Doha mandate, to be oriented to results, and

to focus on a manageable number of issues instead of broad philosophical questions.

Switzerland has presented a paper informing the Council that it proposes to amend

the WIPO's Patent Cooperation Treaty so that disclosure of sources (where relevant)

would be required in patent applications. The proposal includes criteria for when

disclosure would be necessary, and the penalty for failure to disclose (the patent

would be rejected or withdrawn). Members said they needed time to examine the

paper before commenting.

The Swiss proposal though would mean that the issue would not be covered by

TRIPS, and thus not subject to the WTO/TRIPS remit, and could also become a

method to force developing countries, now resistant to the range of WIPO Patent

Cooperation treaty proposals, to use the WIPO process.

In comments and responses to the questions in the checklist, the EU said it accepted

the idea of patent applicants having to disclose the source of the genetic resources or

traditional knowledge that they use and it offered some details about the value it sees

in doing this and how it would like to see this implemented.

Brazil brought up again at the Council the long-standing issue of granting observer

status for the Secretariat of the Convention on Biological Diversity. Brazil said the

CBD observer status should be approved since it was an important part of the

discussion on Art.27.3(b).

However, the US continued to block a decision, repeating its position that the 

General Council had not so far agreed on guidelines for observer status for

international organizations and that the CBD did not have a broad interest in the

TRIPS Council's work - but only in relation to the work on a"subparagraph" of the

TRIPS Agreement.

On the issue of implementation of Geographical Indications of origin provisions, as

required under Art.24.2 of the TRIPS Agreement - a subject on the agenda since 1996

but with no agreement on how proceed, consultations are to be held by the successor

to Low as chairperson.

During the discussion, Kenya said its private sector had complained that foreigners

have difficulty registering geographical indications for protection in the EU. The EU

however said the same requirements applied to applicants from other WTO members

as for EU applicants.

Australia and the US said they were not satisfied with the EU's reply, but would not

press the point since it is now the subject of a dispute.

At the Special Session of the TRIPS Council on 18 June, on negotiations for a

multilateral register of geographical indications for wines and spirits, the 3-hour

discussions, in some detail, went over the existing positions of members.

At the end, the chair, Amb. Manzoor Ahmad of Pakistan, observed that he did not see

much flexibility in the positions.

The chair circulated a draft report that he will submit to the 30 June meeting of the

Trade Negotiations Committee (TNC) on his own responsibility, but asked

delegations for their comments. Some delegations said they would consult their

capitals and provide comments. The draft would be open for  comments until  21

June.

The draft report leaves open the question of when the negotiations should end, now

that the talks have missed the original deadline of the Canc£n Ministerial Conference.

Costa Rica and Nicaragua joined the list of sponsors of paper TN/IP/W/9, which is

a set of questions and answers clarifying the "joint proposal" of Argentina, Australia,

Canada, Chile, New Zealand, the US. These members prefer the register to be a

passive database that members would consult, with no obligation to protect registered

terms.

The discussions covered questions about the proposal on this from the EU, and the

administrative and financial burden, and/or additional obligations it might impose on

governments that do not volunteer to participate in the system, and whether it implied

"extra-territoriality" (interfering in countries internal legal systems), and whether it

went beyond the mandate of TRIPS Agreement Article 23.4 (the article setting up the

negotiations).

On this Art.23.4 mandate, the authors of the "joint proposal" continued to argue that

the European proposal went  beyond a system that should simply "facilitate"

protection because of the obligation on all members to protect registered terms, and

because the proposed challenges allowed under the system would involve a new

international system of arbitration or dispute settlement.

Switzerland and the EU countered that the "joint proposal's" passive database would

not meet the requirement of "facilitating" protection because without a system for

challenging registered terms, countries would not know whether the terms are valid

geographical indications.

Switzerland identified three areas where the two sides agree: how geographical

indications are protected under the TRIPS Agreement under Arts.22-24, including for

example, exemptions for terms that have become generic;  the fact that the TRIPS

Agreement allows members the freedom to decide how geographical indications

should be protected within their own systems; and the objective of negotiating a

system that does not increase or diminish members' rights and obligations (including

the first two points), but is effective in "facilitating" protection.
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