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Positions still polarized on disclosure proposal in TRIPS

Geneva, 17 Mar (Sangeeta Shashikant) -- Positions between developed and

developing countries appeared just as polarized when the issue of disclosure

of the source of origin of genetic resources and traditional knowledge was

discussed at informal consultations on 15 March at the WTO on the

relationship between the TRIPS Agreement and the Convention on Biological

Diversity.

Developing countries are pushing for an amendment of the TRIPS Agreement

that would obligate the patent applicant to disclose the source/country of

origin of genetic resources and/or traditional knowledge, evidence of prior

informed consent, and evidence of fair and equitable sharing of benefits

with the country providing the resource.

Developed countries such as the US and Japan are opposed to such an

amendment. Other countries such as the EU and Switzerland continue to

support having a disclosure requirement, but not as a legal obligation under

the TRIPS Agreement.

It became apparent during the informal consultations (under the

implementation issues mandate) chaired by the WTO Deputy Director-General

Rufus Yerxa that Members were not budging from their initial positions

although the Hong Kong Ministerial Declaration has tasked the General

Council "to review the progress and take any appropriate action no later

than 31 July 2006".

A developing country delegate that is for amending the TRIPS Agreement to

incorporate the "disclosure requirements" commented privately that the

problem is "political". He added that developed countries do not want to do

anything on implementation issues unless developing countries offer in other

areas of negotiations. He also added that at a minimum, the proponents of

the proposal are going to push for an amendment of the TRIPS Agreement, by

the end of the Doha round.

The consultation is being conducted by Yerxa on behalf of Director-General

Pascal Lamy who has been mandated by the WTO Ministers to intensify

consultations on this issue (among other implementation issues). The same

issue was also an agenda item at the regular TRIPS Council meetings that

took place on 14 -15 March. (See SUNS #5988 dated 17 March 2006.)

The consultation was structured by a document "Non-Exhaustive List of

Possible Topics for Further Consultations", prepared by Yerxa (see SUNS

#5984 dated 13 March 2006).

The meeting could only cover a few of the questions, and consultations are

expected to continue next week.

The discussions suggest that although Members agree (at least in theory) to

the objectives of avoiding erroneous patents and to ensure that benefits

from the inventions that use genetic resources and/or traditional knowledge

are shared with the countries of origin, they still disagree on whether

amending the TRIPS Agreement to require a mandatory disclosure obligation

would help or hinder in achieving those objectives.

India, Brazil, Peru and some other developing countries argued that

disclosure would make it easier for countries to track patent applications

that are relevant to them so that they can challenge the application before

the patent is granted, and that challenges afterwards are expensive.

India, Peru, Sri Lanka and Bolivia also gave examples of bio-piracy, stating

that with disclosure this type of wrongful patenting could have been

avoided.

The US, Japan and some other developed countries put forward their same

arguments that disclosure by patent applicants is already required but even

then erroneous patents have been issued. They argued for administrative or

legal challenges as a remedy, adding that these were not expensive. Japan

also raised complications about how genetic resources can be obtained in a

number of ways, from more than one country, and they are processed and

traded commercially.

India said its group's proposal envisages patent applicants disclosing where

they obtained the material, and if known, the country of origin and that

material obtained commercially would not require disclosure.

Australia, Canada, New Zealand stated that more examples of bio-piracy were

needed, to which India pointed out that there is already plenty of

literature on bio-piracy, adding that it was an impossible task to meet the

request, as this takes a lot of time and money, as one would have to go to

each patent office, get the patents revoked and to present these actions as

examples. India added that developing countries did not have such capacity.

On the request for more experiences of benefit sharing, India gave its

experiences in benefit sharing, explaining the Indian Bio-diversity Act and

how it works.

India also pointed out to New Zealand (which had requested more designs of

benefit sharing regimes to enable countries to set up regimes) that Members

were not there to provide capacity building and told New Zealand that it

should take that problem to the Convention on Biological Diversity. It added

that Members were to discuss only a narrow problem related to the patent

system.

Responding to the repeated comments of developed countries that they would

like more sharing of experiences, India asked these Members to frankly state

what their concerns are about the specific proposal on disclosure that a

group of developing countries had put forward. +

