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Differences remain over TRIPS disclosure requirements

Geneva, 16 Mar (Kanaga Raja) -- A group of developing countries and Norway

have stepped up their calls for work to begin on a text in relation to an

amendment to the TRIPS Agreement requiring patent applicants to disclose the

source of origin of genetic materials and traditional knowledge used.

Developing countries such as India, Brazil and Sri Lanka, as well as Norway,

made the call for negotiations to begin on a text at a two-day meeting of

the WTO TRIPS Council on 14-15 March.

However, several developed countries including the United States and

Australia rejected the call, arguing that it would be premature to begin

work on a text due to the large differences that remain among members. They

also rejected the proponents' argument that the Hong Kong Declaration

specifically requires this.

Meanwhile, also at the meeting, the EU urged the TRIPS Council to take a

closer look at enforcement of Intellectual Property Rights by proposing an

initial focus on border measures that might lead to a code of good

practices. This had the support of several developed countries.

On the other hand, developing countries strongly opposed the EU move, on the

grounds that the issue of enforcement is already being discussed in other

fora; it exceeds the TRIPS Council mandate; and most importantly, it would

remove the flexibility that allows members to implement the TRIPS Agreement

according to each member's own legal system and practice.

The call by the group of developing countries and Norway for work to begin

on a text with respect to amending the TRIPS Agreement is based partly on

their interpretation of the Hong Kong Ministerial Declaration, which says

that the WTO General Council "shall review progress and take any appropriate

action no later than 31 July 2006."

India said that after years of work on this subject in the TRIPS Council, it

is conceivable that there would be "no appropriate action".

Sri Lanka said that the problem of bio-piracy has been documented, and there

has been extensive research done on the need for mandatory disclosure

requirements, and now is the time for the TRIPS Council to come up with

appropriate recommendations for the General Council to adopt.

The proponents want negotiations based on a text to start from the end of

April.

The US, Australia and others however disputed this interpretation and said

that work on a text would be premature because of the large differences that

remain.

According to trade officials, those differences continued to be debated in

the meeting.

Much of the focus was on whether requiring patent applicants to disclose the

source of genetic materials and traditional knowledge (or more broadly,

"prior art") would help solve two problems: (1) failure to share the

benefits of an invention with the local communities at the source and (2)

bad patents (when patents are granted for inventions that are not new or do

not represent an inventive step).

The case of the turmeric patent was cited by the US and India to argue their

opposing views. The patent on turmeric was first granted and then withdrawn

when it was shown to be "bad" because the invention was not new.

The US said that the patent applicants had identified the source of the

material and had been required to disclose any "prior art", and this still

did not prevent the "bad patent". In the end, the patent was withdrawn

because of a quick and inexpensive challenge procedure, the US said.

On the other hand, India said that compulsory disclosure would reduce the

chances of bad patenting. The challenge procedure is expensive for

developing countries, India added.

The US and EU continued to argue against amending the TRIPS Agreement. The

US favoured its system of contracts for permission to research genetic

materials and for sharing the benefits, while the EU favoured a disclosure

procedure where failure to disclose would not jeopardize a patent that has

been granted.

Some other developed countries such as Canada called for more time to study

experiences. However, this view was countered by India, Peru, Brazil, Sri

Lanka and other developing countries who said that enough time has already

been spent on sharing experiences. They also complained about the large

economic losses arising from bio-piracy.

Two new papers have also been submitted to the TRIPS Council. One paper is

by the US (IP/C/W/469), in response to a paper submitted earlier by Bolivia,

Brazil, Colombia, Cuba, India and Pakistan (IP/C/W459). The other paper is

by Cuba, Ecuador, India, Sri Lanka and Thailand responding to a previous

communication made by Switzerland (IP/C/W/446).

As regards to the issue of enforcement of Intellectual Property Rights, the

EU called for the TRIPS Council to take a closer look at enforcement by

proposing an initial focus on border measures that might lead to a code of

good practices.

In its paper (IP/C/W/468), the EC proposed that the different sections of

Part III of the TRIPS Agreement should be discussed separately in detail in

subsequent meetings of the TRIPS Council. It proposed steps for the

discussions, i. e the identification of difficulties to implement the

relevant TRIPS provisions (legal, technical, logistical, etc.); the

examination of appropriate mechanisms to address the identified difficulties

(technical cooperation, cooperation from right holders, human and financial

resources, administrative obstacles, etc.); and the search of a coordinated

response at the TRIPS level through various tools, including the promotion

of best practices, etc.

It also proposed that the next TRIPS Council meeting should discuss the

theme of "border measures" adding that it would be ready to do a

presentation on the topic at the meeting. It highlighted areas on which

discussions should be focussed on, such as the suspension of release by

customs authorities, operational performance/effectiveness, and

accessibility to right holders; and exchange of information and cooperation

between customs authorities.

However, according to trade officials, India, China and several others had

argued that the EU had not followed procedure in asking for the matter to be

put on the agenda, and said that it should have submitted a written request.

At the meeting, a customs official from the EU presented information on the

scale of counterfeit trade, and how much of it is cross-border or transit

trade.

Luxury goods now represent less than 1% of seized goods, with counterfeit

medicines, foods, car components and other products endangering consumers'

lives around the world, the EU official said.

The EU said that it is in all the countries' interests to discuss this issue

in the TRIPS Council, and to use the Council to coordinate work and to

develop codes of good practice. Switzerland, Japan, Australia, Canada and

the US supported the EU's concerns.

The EC proposal, when it was initially proposed in June last year, was

strongly opposed by developing countries such as Brazil, Argentina, Cuba,

the Philippines, Malaysia, India, Bolivia, Venezuela and Peru. They argued

that the EC's proposal goes beyond the competence of the TRIPS Council and

would overburden the Council. (See SUNS #5823 dated 17 June 2005.)

Further, the developing countries had argued that the proposal substantially

takes away the flexibilities of the TRIPS Agreement, in particular, members'

rights to freely determine the appropriate method of implementing the

provisions of the Agreement, within their own legal system and practice as

enshrined in Article 1 of the Agreement.

Some had argued that it was premature to discuss enforcement issues in the

TRIPS Council and that many countries are still in the process of

implementing their obligations, as the transition period had expired only

recently.

Several of these arguments were once again put forward strongly by some

developing countries.

India, China, Brazil, Argentina, Chile and other developing countries

reiterated that the TRIPS Council is not the suitable place to discuss the

issue. Other forums are already doing so, they added.

Monitoring enforcement and the development of codes of good practice would

exceed the Council's mandate and weaken the TRIPS Agreement's key principle

that implementing its provisions has to be left to each country's legal

system, they said.

On other matters, the EU repeated its interest in continuing work on

reviewing geographical indications provisions. There was no discussion of

"non-violation" provisions.

At the end of the meeting, the outgoing Chairperson of the TRIPS Council

Ambassador Choi Hyuck of Korea handed over the chairmanship to Ambassador

Trevor Clarke of Barbados. +

