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Developing countries press for progress on TRIPS/CBD issue

Geneva, 21 Feb (Sangeeta Shashikant) -- Several developing countries have

pressed for more intensive negotiations in the WTO on the relationship

between the TRIPS Agreement and the Convention on Biological Diversity in

order to have a solution by the deadline of July set by the Hong Kong

Ministerial meeting.

At a meeting in the WTO last Friday (17 February), India proposed that

text-based negotiations on requiring disclosure of source of origin in

patent applications relating to genetic resources be conducted by April, if

the July deadline is to be met. Other developing countries supported

intensifying the negotiations, providing recent evidence of bio-piracy.

The meeting was in the form of "informal consultations", held for the first

time since the 6th WTO Ministerial Conference in Hong Kong, on the

"outstanding implementation issues" referred to in paragraph 12 ( b) of the

Doha Declaration.

The consultations were being conducted following the mandate given by the

Ministers to the Director General to "intensify" his consultative process on

these issues which includes "issues related to the extension of the

protection of geographical indications provided for in Article 23 of the

TRIPS Agreement to products other than wines and spirits and those related

to the relationship between the TRIPS Agreement and the Convention on

Biological Diversity". The Hong Kong Ministerial Declaration also states

that the General Council "shall review progress and take any appropriate

action no later than 31 July 2006."

During the informal consultations, on the relationship between TRIPS and

CBD, the developing countries stressed the importance of moving forward on

the issue and achieving some concrete results as misappropriation of genetic

resources and associated traditional knowledge has rampantly been taking

place. Some of these countries gave examples of cases of bio-piracy taking

place in India, Sri Lanka and Kenya. They referred to studies that reveal

the problem of numerous patents being granted on genetic resources from

developing countries.

The Indian Ambassador Ujal Singh Bhatia stressed that consultations on

implementation issues should be intensified with the objective of starting a

"text-based negotiation" on the disclosure issue (relating to TRIPS and CBD)

in tandem with the end date on modalities.

The US, supported by several other developed countries, said that the work

that is being undertaken in the TRIPS Council should not be duplicated in

other fora. It also stated that there is no conflict between the TRIPS

Agreement and the CBD and thus there is no need to amend the TRIPS

Agreement.

It said that the alternative proposals that have been put forward i. e. on

contractual national-based approach (i. e. countries could incorporate in

their national legislation requirements for the conclusion of contracts

between the authorities competent to grant access to genetic resources and

any related traditional knowledge and those who wish to make use of such

resources and knowledge) is sufficient to deal with the problem.

The WTO Deputy Director-General Rufus Yerxa, who chaired the meeting, said

that he intends to hold further consultations before the next open-ended

consultations on the margins of the next TRIPS Council meeting.

The Indian Ambassador reminded the meeting that the Ministers at Hong Kong

have requested the Director General to intensify his consultative process on

all outstanding implementation issues under paragraph 12 ( b) of the Doha

Ministerial Declaration.

He added that it will be useful to put in context why the request has been

made, and why Members have been assured that this intensification of the

consultative process is without prejudice to their positions.

Ambassador Bhatia said that developing countries demand that patent

applicants must disclose the country and source of origin of any biological

material or associated traditional knowledge used in their inventions, and

must disclose evidence of prior informed consent and benefit sharing

arrangements required to be entered into in order to access such material or

knowledge. He added that in one forum or another in the WTO, developing

countries have been seeking this disclosure requirement in the TRIPS

Agreement since 1996, i. e. for 10 years.

This requirement, he said, is intended to meet the objectives of stemming

bio-piracy and misappropriation, and to enable equitable access and benefit

sharing with a view to facilitate sustainable use of biological resources.

He added that all cases of bio-piracy are reported on biological resources

accessed from developing countries which make up most of the large mega

bio-diverse countries and thus all the demanders are from developing

countries. There can be no argument, therefore, that this issue is an issue

having a development dimension.

The Doha Development Agenda has been sold to developing countries as one

that will bring them development benefits and Ministers sought to place the

needs and interests of developing countries at the heart of the Doha Work

Programme, the Ambassador said. In laying down the Work Programme, the

Ministers started with the implementation issues, in paragraph 12, attaching

utmost importance to finding appropriate solutions for them.

The Ambassador stressed that it was agreed that "negotiations" on

outstanding implementation issues shall be an integral part of the Work

Programme. He said that something was "clearly missing here" as there were

no negotiations moving on the so-called para 12 ( b) issues, much less an

appropriate solution, five years down the road (i. e. since the Doha

Declaration in 2001).

Bhatia added that in a constructive spirit, a number of developing countries

submitted a paper in the TRIPS Council in June 2002 delineating the problem

as well as the appropriate solution. Discussions clarified many issues, and

yet the developing countries are being told that more discussions were

required.

He added that after the Cancun Ministerial, to break the impasse, developing

countries submitted a check list of issues or questions that could move the

discussions forward in a structured manner. This was followed by providing

detailed answers to these questions. More questions were raised, which were

also answered.

Alternative approaches were placed on the table by other Members and

developing countries responded by explaining why these approaches do not

meet their objectives, he said. Some questions were raised on the technical

aspects of the proposal, on how the solution offered would be burdensome.

Developing countries explained how the proposal provided patent offices with

much needed information for avoiding bad patents, and how it was least

burdensome for patent applicants as well, he said.

Expressing India's frustration, the Ambassador said that after all the

technical work, and the years of labour, there are still some voices about

there being no mandate for any negotiations in this area. Developing

countries are apparently being asked to treat the Ministers' instructions at

Doha as moot, or as mere words, or at least as something other than

negotiations, he added. He said that developing countries are being told

that appropriate solutions do not lie in the WTO, in the TRIPS Agreement, or

in the patent system and that they should go elsewhere to solve the problem.

Ambassador Bhatia said "something is clearly missing here" as developing

countries are being told that nothing needs to be done.

He said that in India's view, this is the background of the request from the

Ministers in Hong Kong to intensify the consultations. The Ministers have

recognized what is missing here and they now want these intensified

consultations to break the logjam, to move towards appropriate solutions on

the negotiations they agreed upon in 2001.

He cautioned that it should be recognized that the development dimension in

the Doha Work Programme will remain unaddressed if an appropriate solution

is not delivered on the disclosure issue and thus delegates in Geneva now

need to reflect upon this ministerial request seriously, adding that this

has to be delivered in the WTO, in the TRIPS Agreement, in concert with the

other areas of negotiations.

He said that in NAMA and Agriculture, there has been agreement to have the

modalities by April, adding that consultations on implementation issues

should be "intensified with the objective of starting a text-based

negotiation on the disclosure issue in tandem with the end date for

modalities."

He stressed that only such a time-line will give the WTO Members an

opportunity to meet the July deadline for implementation issues and only

such a time-line "will enable us to fulfill the resolve of our Ministers to

keep the development dimension at the heart of the Doha Work Programme."

Sri Lanka associated itself with India's statement and said that it places

utmost importance on moving forward on the issue on the relationship between

TRIPS and the CBD.

It said that today there is a great patent race and patent rush going on

among companies and institutions, mainly in developed countries, to obtain

patents for genes, microorganisms and other biological substances which are

mainly from developing countries and these multinationals make huge profits

from this acquisition with no benefit to the developing countries from which

these materials are taken.

Sri Lanka gave specific examples, underscoring the gravity of the problem of

bio-piracy globally. It referred to a study by ActionAid that has assessed

cases of patents involving "bio-piracy", and which lists 62 patents on genes

or natural compounds from plants which are traditionally grown in developing

countries.

Sri Lanka said another report on 36 potential bio-piracy cases in Africa was

released during the recent meeting of the 4th Working Group on Access and

Benefit Sharing under the CBD in Spain. This report documents how materials

taken from many African countries are being used in medicinal, cosmetics,

agricultural, and horticultural products. The multinationals are looting the

diversity but with no benefit to countries and communities that provide the

genetic materials and traditional knowledge, it added.

It also quoted from a paper by India submitted during the ABS meeting in

Spain that reveals that in 2004 about 23, 956 patents were granted by the US

patent office on 119 medicinal plants. This is a 13% increase from the

previous year, it said.

From its own country Sri Lanka, the delegate added, a plant Salacia

reticulate which has long been reputed and locally exploited for its

anti-diabetic properties is now the subject of several publications and

patents by Japanese and American scientists with no reference to the basic

knowledge coming from Sri Lanka.

Kenya supported the statement made by Sri Lanka. It also made reference to

the report on possible cases of bio-piracy in Africa. It gave the example of

Bayer which in 2004 made profits totalling $379 million on a medicine for

diabetes. The product is manufactured through the use of a microbe found in

Kenya but there is no evidence of benefit-sharing, it said.

The Kenyan delegate also said that there would be no need for countries to

obtain loans from the World Bank, if the countries could benefit from the

use of the materials taken out from their countries. +

