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Hong Kong should mandate talks on TRIPS disclosure requirements

Geneva, 27 Oct (Martin Khor) -- Developing countries have proposed that the WTO's Hong Kong Ministerial Conference launch negotiations on mandatory requirements for patent applications to disclose the source of origin of biological materials and traditional knowledge, prior informed consent and benefit-sharing requirements, according to a proposal by India which was supported by several developing countries.

The proposal was made by India and supported by many other developing countries (including China, Brazil, Indonesia and Pakistan) during informal consultations on the issue of the relationship between the TRIPS Agreement and the Convention on Biological Diversity (CBD) held at the WTO on 26 October.

According to trade diplomats, the proposal was opposed during the meeting by developed countries including the US, Japan, Canada, Australia and Switzerland.

The consultations on TRIPS/CBD relations were in the context of implementation issues and chaired by WTO Deputy Director-General Rufus Yerxa. The afternoon meeting followed the formal TRIPS Council meeting in the morning, which had discussed other aspects of the same issue.

The proposal by India states that: "In accordance with paragraph 12 of the Doha Ministerial Declaration and without prejudice to the consideration of other implementation-related issues and concerns, negotiations shall be undertaken on the relationship between the TRIPS Agreement and the Convention on Biological Diversity.

"These negotiations shall cover, inter-alia, the details of the mandatory requirements on patent applicants to disclose, as a condition for grant of the patent, the source and country of origin of the biological/genetic material and associated traditional knowledge used in their invention; prior informed consent obtained; benefit sharing requirements agreed; and the details of the evidence to be submitted by patent applicants for having adhered to these requirements.

"These requirements need to be inserted into the TRIPS Agreement through an amendment. These negotiations shall be conducted in the TRIPS Council in Special Session/TNC and shall be completed by September 2006."

Introducing the proposal, Ambassador Ujal Singh Bhatia of India stated that these consultations should now focus on the work to be done in the run-up to Hong Kong to achieve appropriate language in the Ministerial Declaration.

This would enable the negotiations to continue after the Hong Kong Ministerial in a more focused manner with a view to concluding these negotiations by September 2006.

Many developing countries supported the course of action suggested by India and the language proposed as the basis for further work. They included Brazil, Peru, Ecuador, Pakistan, Sri Lanka, China, Cuba, Bolivia, Colombia, Thailand and Indonesia.

They also supported the contention that there was indeed a negotiating mandate on this outstanding implementation issue under paragraph 12 of the Doha Ministerial Declaration and that it would be a pity if the Hong Kong Ministerial did not mandate a focused continuation of negotiation with a view to arriving at an outcome satisfactory to developing countries.

The US continued to state its view that there was no negotiating mandate on the disclosure proposal and that the contract-based approach was the right way forward. Brazil and India provided technical inputs to confirm the existence of the mandate and India called upon others, particularly those who have reservations, to suggest changes to the language proposed or give an alternative text, arguing that there was no time to keep discussing technical issues and not moving on to a negotiating text.

Brazil argued that the discussion has ripened to the stage where the question is no longer "whether" disclosure is necessary, but "how" it should be introduced into the TRIPS Agreement.

In the morning, in the formal TRIPS Council, Brazil had also argued that disclosure is now widely accepted as a means of preventing bio-piracy and erroneous issuing of patents, with only a tiny minority of countries opposing it, and only one offering the alternative of contracts under national laws, referring to the US.

In the consultation, opposition to the Indian proposal came from the US, Canada, Australia, Japan, Korea, Singapore, Switzerland and New Zealand.

They were of the view that the Chairperson should simply make a factual report on the diverse positions in the discussion.

The US and Japan argued that disclosure will not solve the problems of ensuring benefit sharing and avoiding erroneous patenting. Canada and New Zealand said they still need to study the implications and also preferred to continue discussions.

As for the EU, it shared the view with many other developed countries that the TRIPS Agreement and CBD are not in conflict with each other, but left open the question of what kind of discussion should take place, simply saying that it is willing to participate.

The consultations on implementation issues also discussed the extension of geographical indications. The EU, Switzerland and others (including Bulgaria, Turkey, Switzerland, Jamaica, Sri Lanka, Guinea, Kenya, Morocco, India and Thailand) called for a substantial outcome (rather than only a factual report) in Hong Kong on extending to all products the higher level of protection currently given to geographical indications for wines and spirits.

The EU said that its latest June paper aimed to allay opponents' fears by increasing flexibility so that terms previously used in good faith in other areas could continue to be used. It said that it would accept nothing less than an outcome commensurate with progress in other areas of the negotiations.

Here again, opponents of an extension called for no more than a factual report on what has been discussed. They included Australia, Chile, Argentina, the US, Chinese Taipei, Uruguay, Canada, Brazil, New Zealand, Singapore and Nicaragua.

Interestingly, some countries made opposite arguments when the subject changed from TRIPS/CBD to geographical indications: on one issue they said that months of discussion mean that the time is ripe to negotiate seriously; and on the other hand, that months of discussion have revealed widely diverging positions that make negotiation inappropriate!

At the formal TRIPS Council meeting, discussion on disclosure of biological materials took up the whole morning. Peru introduced a paper (W/457) and India introduced the paper W/459 co-sponsored by Bolivia, Brazil, Cuba, India and Pakistan, responding to the US paper W/449 calling for a contract-based approach instead of a disclosure approach.

Introducing its joint paper, India made a detailed statement refuting previous arguments made by the US against the disclosure proposal. It pointed out that there are contradictions between the TRIPS Agreement and CBD, that national measures to counter bio-piracy are insufficient, that international measures are needed (for example, to prevent countries from wrongly patenting biological materials or knowledge originating from other

countries) and why the disclosure requirements proposed would contribute to resolving these problems.

The papers got broad support from developing countries and, in particular, the co-sponsors of the earlier papers on the disclosure issue.

The US continued its resistance to engage on the disclosure requirement. It insisted that it did not see a mandate to negotiate the disclosure requireme nt and would prefer the Council to engage on the contract-based approach explained in their submissions. Japan and Korea continued their reservations on the disclosure proposal, like the US.

The EC expressed reservations about the prior informed consent and benefit sharing components of the developing countries' disclosure approach.

Australia, Canada and New Zealand had an open mind on the issue and would like more national experiences to be placed before the Council in order for them to understand the benefit that the developing countries may gain from the disclosure proposal.

The TRIPS Council meeting resumes on Friday. It will continue the discussion on disclosure, and also discuss the LDCs' proposal to extend the transition period for LDCs to implement the TRIPS Agreement. +

