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Continued impasse on TRIPS and Public Health implementation

Geneva, 21 Mar (Kanaga Raja) -- Informal consultations Monday on amending

the Agreement on Trade-Related Aspects of Intellectual Property Rights

(TRIPS) to replace the waiver on TRIPS and Public Health showed continuing

impasse on the terms of the amendment, and it now seems unlikely that the 31

March deadline set for adopting the amendment will be met.

After the informal consultations, Chairperson of the TRIPS Council, Mr. Tony

Miller of Hong Kong China, said he did not plan to reconvene the suspended

formal session of the TRIPS Council before the current 31 March deadline,

but that he will assess on 29 March whether members want to hold further

consultations on 30-31 March.

The TRIPS Council at its formal session on 8-9 March had taken up the

amendment of TRIPS to make permanent the waiver adopted to implement the

Doha Ministerial Declaration on TRIPS and Public Health, but found itself

sharply divided - between several developing countries on the one side, and

some major developed countries on the other.

The Chair of the TRIPS Council had then suspended discussion of the issue,

pending informal consultations in an attempt to find agreement before the

deadline of end-March.

The main point of difference in the Council is whether to amend Art. 31 (f )

of the TRIPS Agreement, which specifies that the use of the subject matter

of a patent without the authorization of the rights holder (for example,

compulsory license to produce) shall be authorized "predominantly for the

supply of the domestic market."

Para 6 of the Doha Declaration of November 2001, recognized that countries

with insufficient or no manufacturing capacities could face difficulties in

using compulsory licensing under TRIPS, and instructed the TRIPS Council to

find an expeditious solution.

The concern was that countries wanting to import generic drugs might have

difficulties in finding supplies since the countries where it is being

produced face limitations on exports, as their production is limited to

supply "predominantly" for the domestic market.

After considerable delays in trying to implement the Doha Declaration and

its para 6, the WTO General Council on 30 August 2003, adopted a "temporary

solution" in the form of a waiver to the obligations under Art. 31 (f ) to

enable countries to export to eligible importing countries. The waiver

decision was accompanied by a Chairman's statement. The decision and

statement contained several conditions and measures that the exporting and

importing countries have to comply with.

Several countries and analysts found the conditions cumbersome, rendering

the "temporary solution" difficult to operate.

The August 2003 decision had also directed the TRIPS Council to prepare an

amendment to the TRIPS Agreement "which will be based, where appropriate, on

this Decision", and set a deadline for this of end-June 2004. This deadline

was missed, and a new deadline of end-March 2005 was set.

In December 2004, the African Group presented a paper proposing an amendment

to Art. 31 (f ), and at the TRIPS Council meeting on 8-9 March, the Group

had presented another paper providing legal arguments to support its

December proposal.

Discussions at the meeting centered around the African proposal, and the

main points of contention that emerged were:

* whether to amend Art. 31 ( f) of TRIPS, as proposed by the African group,

or to incorporate the 30 August 2003 decision as a footnote (as favoured by

the United States);

* whether the 30 August decision should be incorporated in the footnote in

its entirety or only the appropriate portions of it are incorporated in the

amendment, and if the latter, which appropriate elements are to be

incorporated and which elements should be left out or modified; and

* whether the Chairman's statement accompanying the 30 August decision

should be incorporated in the amendment.

At the informal consultations, only a few of the about 40 delegates present

spoke - Kenya, the EU, the Philippines, Switzerland, the US, Malaysia and

Rwanda.

Kenya continued to argue that the African Group's proposal for amending the

TRIPS Agreement (IP/C/W/437, explained in IP/C/W/440) is a straight

translation of the 30 August 2003 waiver, and that any alterations or

deletions were merely "technical". For example, certain passages are deleted

because they are already covered by other parts of the TRIPS Agreement.

The Philippines pointed out that there had been no agreement (in the General

Council, when adopting the 30 August 2003 decision) that the amendment would

be a purely technical exercise. The African Group's proposal, it added, is a

more accurate reflection of what was intended in the 30 August 2003

decision. The Philippines also suggested that members should debate the

meaning of "technical". However, no one took up this suggestion.

Switzerland and the US argued against the African group proposal and said

that the Kenyan and Philippines comments confirmed their own fears that some

countries want to renegotiate provisions in the waiver that had been debated

intensively before a consensus could be reached, for example, on safeguards

against diversion of the medicines to the wrong markets and notification to

the WTO.

Switzerland, the US and the EU were only agreeable to the deletion of some

parts of the text, but only those that are truly redundant.

At the end of the debate, Kenya, citing a US publication, the newsletter

"Inside US Trade", warned that differences in TRIPS could derail the Hong

Kong Ministerial Conference in December.

This is an issue of "life and death", and morality has been "thrown out of

the window", Kenya said.

Switzerland agreed that it was a "life-and-death" issue, but denied that

morality had been discarded. Members had agreed on the waiver because it is

a life-and-death issue, and were now amending their laws and regulations to

allow it to be implemented. This showed, claimed Switzerland, that they were

taking the waiver decision very seriously.

Norway, however, reminded the members that the situation continued to be

grave, and that the 2003 decision was the result of hard negotiations with

an outcome that is difficult for all members. Only practical experience will

reveal where problems might lie, and deadlock over the amendment created

uncertainty about the content of the waiver. Norway was willing to support

any compromise solution.

Chairperson Miller offered members the choice of setting a new deadline or

simply continuing to discuss this issue in the TRIPS Council without a

deadline. Switzerland supported continuing without a deadline. Kenya said it

needed to consult the African Group. Mr. Miller will assess on 29 March

whether members want to continue consultations on 30-31 March in order to

meet the deadline. For the time being, he does not intend to recall the

suspended formal meeting, which will automatically end with the 31 March

deadline, he said. +

