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WIPO's Copyright Committee begins 13th session

Geneva, 22 Nov (Sangeeta Shashikant) -- The WIPO Standing Committee on

Copyright (SCCR) began its 13th Session on Monday with the aim to

"accelerate discussions" on the Second Revised Consolidated Text for a

Treaty on the Protection of Broadcasting Organizations (SCCR/12/2 Rev. 2) as

mandated by the 2005 General Assembly (GA) Decision.

The meeting will also discuss the Working Paper on Alternative and

Non-Mandatory Solutions on the Protection in Relation to Webcasting

(SCCR/12/5 Prov.), Exceptions and Limitations for Copyright, protection of

non-original databases and copyright and related rights recordation systems.

The 2005 GA had also decided that this 13th session and another SCCR meeting

"shall aim to agree and finalize a Basic Proposal for a treaty on the

protection of the rights of broadcasting organizations in order to enable

the 2006 WIPO General Assembly to recommend the convening of a Diplomatic

Conference in December 2006 or at an appropriate date in 2007".

This GA decision had come about after days of heated debate between WIPO

Members that wished to hold a diplomatic conference (to negotiate a new

treaty) on the protection of broadcasting organizations in 2006 and those

that felt that discussions on the treaty had not yet matured sufficiently to

warrant a diplomatic conference.

Proponents for a broadcasting treaty argue that broadcasters' rights have to

be protected, as present copyright laws do not adequately cover these. Those

who are against or are cautious of the proposed treaty say that it creates a

new layer of rights for organizations (broadcasters and web-casters) that

are not creators, adds on costs to the consumers, and hinders access to

information and knowledge.

Between the 2004 and 2005 General Assemblies, one SCCR meeting was held

(from 17-19 November 2004) instead of the customary bi-annual meetings. This

12th Session was also marked with controversy. The Chairman in his

recommendations placed emphasis on having regional consultations stating

that it was "as requested by Member States" as part of the next steps

forward for discussions on the proposed broadcasting treaty. However, this

was opposed by Brazil and other developing countries such as Argentina,

Chile, Honduras, India, and Iran.

Brazil had argued that there had been no such request by Member states.

Brazil's proposal during the 12th SCCR for "open-ended, inter-sessional"

consultations as a step forward was not incorporated in the Chairman's

recommendations.

Following the 12th Session, the Secretariat organized six regional

consultation meetings between May and July 2005. The second revised version

of the Consolidated Text (SCCR/12/2/Rev. 2) and the Working Paper on

alternative and non-mandatory solutions on protection in relation to

web-casting (SCCR/12/5) (released after the November SCCR and so not

discussed at any SCCR meeting) were the basis for discussions at the

regional meetings.

According to the Secretariat document presented at the 2005 GA, the regional

consultations produced broad agreement that a Diplomatic Conference be

convened. The paper recommends that the WIPO General Assembly (GA) "approve

the convening of a Diplomatic Conference" (to take place in the second

quarter of 2006) and "approve the organizational and procedural matters" for

the Conference.

The legitimacy of the regional consultations was questioned by many

developing countries who said that invitations had been issued to selected

countries and to officials to participate in their personal capacity. Brazil

had sent a note verbale in advance of the WIPO Regional Consultation Meeting

for Latin America and the Caribbean on the Protection of Broadcasting

Organizations, which took place in Cartagena, Colombia, from 4-6 July 2005.

Brazil at the start of the meeting made clear its expectation that the SCCR

will do its best to ensure that the terms of the 2005 GA Decision will be

complied with.

It also said that it is crucial that the process is fair, transparent and

inclusive and abide by rules of procedures and work on the basis of

consensus and that all views are duly reflected. It also insisted that the

Agenda reflect that a final report be prepared for adoption and this was

agreed to. The preliminary observations made by Brazil on the conduct of the

SCCR meeting was supported by India.

On Monday, only the last hour was spent on the SCCR meeting. Most of the

morning and afternoon was spent on an interesting information meeting

organized by WIPO on "Educational Content and Copyright in the Digital Age".

Three panels gave their views on this subject matter.

Overall, the panel was divided between those from the publishing industry

that favoured strong copyright protection and those from the education

sector that were of the view that the copyright law must be balanced and

that it is imperative to have sufficient limitations and exceptions

especially for educational uses in print medium and in the digital age. Two

panellists spoke on alternative licensing models such as the Creative

Commons Licenses and Open Access publishing as a way of facilitating the

flow of educational materials to developing countries.

Teresa Hackett on the first panel representing the International Federation

of Library Associations and Institutions (IFLA) and Electronic Information

for Libraries (eIFL) said that libraries support copyright because libraries

recognise the need for creators to be rewarded for their work and for

creative works to be protected from piracy and other unfair exploitation.

However, there must be balance between the need to protect creators with the

user's right to access information for teaching, learning and further

creative endeavours. The mechanism that makes copyright work is in fact the

exceptions and limitations combined with adequate protection of copyright,

she added.

International copyright agreements guarantee exclusive rights for authors

and other rightholders, but not the exceptions to these monopoly rights.

This creates an imbalance from the start. If there is no balance, then

copyright works against libraries, against learning, against people with

disabilities, against access to knowledge and ultimately against

development.

She stressed the need for a treaty on Access to Knowledge (A2K), which would

establish an international framework, enshrine user rights and set out the

norms by which copyright is managed in the digital age.

She referred to a paper written by Ruth Okediji, Professor of Law at the

University of Minnesota, USA wherein the professor has drawn up a list of

exceptions and limitations permitted by Berne and/or incorporated into the

national laws of member states of the WTO. She added that there is no reason

why every country cannot adopt these very basic minimum exceptions and

limitations today as it would illustrate a willingness to provide a balance

between national copyright laws and public interest concerns, in compliance

with international agreements.

These are exceptions for personal use, criticism and review, educational

purposes, reproduction by the press, ephemeral recordings, libraries

(reproductions for preservation and replacement and other limited uses),

people with disabilities, computer programs and inter-operability.

Professor Julien Hofman from the Commonwealth of Learning (COL), Department

of Commercial Law, University of Capetown also on the first panel informed

the meeting of his frustrations relating to fair dealing provisions in South

Africa. According to him, no one knows what "fair dealing" covers. Only the

courts know and litigation is too expensive. If an institution copies one

page and distributes it to a learner, then royalties are payable as it does

not fall under the fair dealing exception. He said in distance education,

many don't have access to materials to make copies and the moment one puts

material on the web, the person becomes liable for unlimited penalties for

infringement.

He also added that where an act impacts sales, that person must pay

royalties, otherwise it is not reasonable. For all intents and purposes, the

fair use exception does not operate. There is a need for something that

strikes a balance between the needs of educators and publishers. In South

Africa, IP, according to him, falls under the jurisdiction of the trade and

industry department and not under education and culture and this has led to

under-representation on the issue.

Luis Villarroel Villalon, the IP Advisor for the Chile Ministry of

Education, said that limitations and exceptions (L & E) are an integral part

of the IP system. While there has been significant development on the rights

of holders, commensurate development has not taken place for L & E, despite

its importance. This loophole at the international level is also apparent in

Chile.

He added that while Members comply with international treaties and give

rights to creators, there are precious few exceptions to copyright in the

digital environment, especially with respect to exceptions for educational

use, the disabled, and educators. Therefore, Chile is promoting a bill on L

& E in parliament.

He related some of the Chilean experience and difficulties in relation to

textbooks used in schools. He said that there needs to be authorization for

adaptation, translation etc (especially digitization) and it's often hard to

locate the rights holders which usually involves a costly and time-consuming

search and so many times publication is not authorized. Negotiating payment

can also be difficult. Within the international framework there are feasible

options that should be explored such as compulsory license for the use of

the content, he added.

He stressed on the need for exceptions for libraries that include exceptions

for preservation and restoration of works, making copies for not-for-profit,

educational purposes or for private use and allowing libraries and archives

to digitize their work. He also emphasized the need for exceptions for the

disabled wherein libraries should be allowed to adapt works or reproduce

works in assistive formats, especially for the visually impaired. There

might or might not be remuneration depending on the national legislation.

Otunba Olayinka M Lawal-Solarin, Chief Executive Officer for Literamed

Publishing in Nigeria, said that as a publisher in a developing country,

there should be strong copyright laws to protect and develop indigenous

publishers. He spoke about the difficulty of obtaining permission of right

holders from abroad, faced by publishers from Africa.

He also said that multinational publishers are not doing enough to develop

the appropriate type of cultural goods for Africa. In francophone Africa,

supply and distribution of books is still largely dominated by France while

most of the South African publishers are white. He added that as democracy

takes root in most African countries, there will be more indigenous

publishing in Africa.

During question and answer, a Nigerian delegate said that when it comes to

the level of enforcement "we need to understand that different countries

have different capacities in terms of enforcement. How many rights do we

need to give, how many layers of rights do we need to allow and how many

rights do we need to concede," he asked.

It's not just about extending rights - it's about letting people live with

the copyright system, he added. The more the bar of copyright protection is

raised without considering the needs and concerns of society, the more

difficult it will be to run that copyright system.

"We have reached a point where we need to look practically how much is

enough", he added. Publishing isn't all about profit, but profit is a key

component of why people stay in the business. But without limitations, it's

like putting a train on a track without a driver or a control mechanism, he

said.

A representative from the World Blind Union said that the international

exchange of accessible educational materials should not be hindered by

unreasonable copyright barriers. The representative pointed to an example of

a blind student in literature who could not get the texts for his degree in

time although the texts had been created by a US NGO that provides talking

books for blind people. The US institution could not verify whether its

editions were lawful in the US and so the Dutch library had to reproduce the

talking book again which meant high costs and delay preventing the

international exchange of educational materials.

Ms Mia Garlick, General Counsel of Creative Commons in San Francisco,

introduced the Creative Common Licenses as an alternative licensing model.

She said that information wants to be free and that old laws do not apply to

online. The CC model, she said, offered a model for reasonable copyright

where some rights are reserved as opposed to "All Rights Reserved" and "No

Rights Reserved".

She said that CC licenses clearly signal copyright terms but on a

fair-dealing-plus basis. It allows for translation, adaptation and

localization of content and provides ready tools for publishing, thus

reducing barriers for publishing in developing countries.

According to her, open content can benefit commercial models. For example,

high-energy physics research is nearly 100% open science with seemingly no

effect on subscription research. Consultants in South Africa give books away

for free online and sell print on demand, increasing revenue by more than

300%. Online, many authors have adopted CC licenses to spread their works

beyond the places where their works were published, expanding their reach.

Jan Velterop, Director of Open Access, Springer in UK said that virtually no

institution has access to all relevant literature no matter where it is in

the world. The poorest countries probably only have access to abstracts

while access in rich countries is pretty good. However, if there was open

access then there would be a level playing field between the poorest and

richest countries. Not having open access publishing risks losing a large

part of the world's capacity for the production of scientific research, thus

there is a need for "optimal communication", he added.

He said scientists and scientific authors need to have their works copied as

widely as possible, simply citing the author when it happens. He promoted

the concept of "Open Access" publishing where the author pays upfront.

Traditionally, authors paid the cost by transferring copyright so that

publishers could recoup the cost of production through sales.

He explained how the open access model works. An author submits an article

which is followed by a peer review process. If the article is accepted,

there is payment from the author to the publisher (although usually it is

payment on behalf of the author to the publisher). Then the author attaches

a Creative Commons license and the publisher copyedits it. "With this model,

you get unlimited worldwide access with wide reuse of the material, with a

creative commons license."

He said that "optimal communication" would be created once access is very

good in both developing and developed countries. +

