SUNS #5777 Monday 11 April 2005

India clarifies it does not support WIPO's Casablanca outcome

Geneva, 7 Apr (Martin Khor) -- The Indian government has clarified to the World Intellectual Property Organisation that it does not support the recommendations arising from a meeting organized by the WIPO Director General in Casablanca on 16 February. Instead, it associates itself with a critical statement on the meeting by the Group of Friends of Development.

The Casablanca meeting, which was in the form of informal consultations, had been earlier criticized by 14 developing countries in the Group of Friends of Development in a statement in March.

The Casablanca meeting had ended with a statement with recommendations on how WIPO should proceed with its work on patents, particularly on the controversial negotiations taking place in WIPO on a substantive patent law treaty (SPLT).

The Casablanca statement said that WIPO should deal with six issues in an accelerated way. WIPO's Standing Committee on Patents (SCP) should only focus on four issues (prior art, grace period, novelty and inventive step), which are the topics being pushed by the developed countries in the SPLT negotiations.

The statement proposed that two other issues (sufficiency of disclosure and genetic resources) which are also on the agenda of the SCP and actively pursued by developing countries, should be dealt with instead in the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGC). It recommended that the next meetings of the SCP and IGC endorse the objectives and work program set out at Casablanca.

The Group of Friends of Development had particularly criticized the proposal that the SCP focus on only the four issues. The Group said that the concerns of all parties had to be taken into account, and thus the SPLT should include, inter alia, provisions on the transfer of technology, on anti-competitive practices, on the safeguarding of public interest flexibilities, as well as specific clauses on principles and objectives.

It is known that many developing countries are against the attempt to "transfer" their issues of disclosure and genetic resources from the Standing Committee on Patents to the IGC, as the intention of the transfer is to exclude these issues from the new patent treaty, the SPLT.

The Casablanca meeting's statement mentioned that the delegate of Brazil did not associate himself with the foregoing text, implying that the countries of the other participants endorsed the statement.

As the Casablanca meeting had been chaired by Dr. R. A. Mashelkar, Director General of the Council for Scientific and Industrial Research of India, this had given rise to questions as to whether the Indian government officially endorsed the outcome of the Casablanca meeting. India has been a leading participant arguing the case for development and developing countries'

interests at WIPO meetings.

A Note Verbale was sent recently by the Indian Mission in Geneva to WIPO to clarify the government's position, with a request that the Note be circulated to WIPO members.

The Note Verbale clarified that with regards to the Casablanca consultation, there is no change in the position of the Indian government on the issues that were discussed there.

The Note also clarified that Dr. Mashelkar who had participated in and chaired the meeting did so in his individual capacity.

India underscored the importance that a holistic approach be adopted to address inter-connected intellectual property issues and that they be addressed in a single negotiating framework.

The Note added that India does not support recommendations in the Casablanca informal consultations which would have the effect of separating inter-connected issues by placing them in two independent tracks.

The Note also said that the government of India associates itself with the statement of the Group of Friends of Development issued following the Casablanca informal consultations.

The Casablanca meeting had been attended by participants from Brazil, Chile, China, France, Germany, India, Italy, Japan, Malaysia, Mexico, Morocco, Russian Federation, Switzerland, UK, USA, the EU and African, European and Eurasian regional patent organizations.

The 14 developing countries in the "Group of Friends of Development" are Argentina, Brazil, Bolivia, Cuba, Dominican Republic, Ecuador, Egypt, Iran, Kenya, Peru, Sierra Leone, South Africa, Tanzania and Venezuela.

The Group has also proposed that WIPO adopt a "development agenda", and this subject is being discussed on 11-13 April at a meeting in WIPO.

The Group's statement in March, now supported by India, reflected the unhappiness of many delegations of developing countries over the process by which the WIPO Director General Dr Kamil Idris had chosen to conduct consultations and over the substance of the consultations.

During WIPO's General Assembly meetings last September/October, there were heated discussions in the SCP on how to proceed with the SPLT negotiations.

The developed countries were pushing that the SPLT only cover harmonization of patent laws in relation to four issues - definition of prior art, grace period, criteria for novelty and inventive step.

Many developing countries do not consider the proposed upward harmonization of patent laws in these four areas as being suitable for their development needs, and they have proposed that development-related issues be included in the SPLT negotiations, including disclosure of sources of origin of genetic resources and traditional knowledge, exceptions and limitations to patents for public interest purposes and to deal with anti-competitive practices, and provision for technology transfer.

A US-Japan proposal that the SCP take on a limited agenda of an "initial package of priority items" (i. e. their four items of prior art, grace period, novelty and inventive step) and to conclude a more limited SPLT as soon as possible was opposed by several developing countries, including India.

As a result of the stand-off, the General Assembly adopted a decision that no consensus had been reached on the US-Japan proposal and that the dates of the next SCP "should be determined by the Director General following informal consultations that he may undertake."

The Director General convened the Casablanca consultations on 16 February.

The Group of Friends of Development, referring to the limited mandate that the General Assembly had given to the Director General, said the consultations should only focus on the date of the SCP meeting, and should not involve matters of substance relating to the SPLT negotiations or to establish a work programme. +

