SUNS #5684 Tuesday 9 November 2004

WIPO talks on TK and folklore to resume next June

Geneva, 8 Nov (Kanaga Raja) -- The Intergovernmental Committee (IGC) on Intellectual Property and Genetic Resources, Traditional Knowledge (TK) and Folklore has decided that the WIPO bureau should produce a revised draft of its two documents, setting forth policy options and legal mechanisms on protection of TK and folklore, to be presented at its next meeting in June next year.

The IGC meeting ended Friday at the World Intellectual Property Organization (WIPO).

The WIPO secretariat had produced two documents (WIPO/GRTKF/IC/7/5 and

WIPO/GRTKF/IC/7/3) for the meeting containing an overview of policy objectives and core principles for protection of TK and folklore or Traditional Cultural Expressions (TCEs) as well as an outline of policy options and legal mechanisms.

At a press briefing Monday, Dr. Francis Gurry, Deputy Director-General of WIPO, said that both documents received positive responses and that after a number of comments was made on the provisions contained in both documents, the IGC decided that revised drafts would be presented at the next IGC meeting in the first week of June 2005.

In the area of folklore/TCEs, Dr. Gurry said that there was one question outstanding over what status these provisions would eventually have. There is still the unresolved question as to whether it should be an internationally binding instrument or whether it should be in the nature of guidelines.

He felt that this question would not be resolved even at the next meeting of the IGC in June or by the annual WIPO General Assemblies in September.

However, it is likely that members would have to take a decision on what form these provisions should take and whether there should be a Diplomatic Conference on this or not.

On TK, Dr. Gurry said that there was also a positive outcome in that there was a request for a re-drafting of the secretariat document in light of various comments received from members.

Dr. Gurry pointed out that the area of TK was a more difficult area than folklore. Folklore had been discussed for a long time going back to 1984.

Additionally, there was also a little bit of anxiety among some delegations of what issues might come under TK and how it should be defined.

On genetic resources, an area where there is least political agreement, according to Dr. Gurry, only certain aspects of genetic resources were discussed by the IGC, notably, a draft guide on contractual practices for access contracts and benefit sharing in line with the work undertaken under the Convention on Biological Diversity (CBD).

Here, Dr. Gurry said, a number of delegations pointed out that they thought that a contract was an inadequate legal instrument to use to deal with problems in these areas. They also wanted to see a compulsory disclosure requirement for patent applications where the application concerns an invention that uses genetic resources and the patent applicant will be required to disclose the origin of the genetic resources.

According to Dr. Gurry, there is no consensus at the moment on whether or not there ought to be a compulsory requirement of disclosure of genetic resources, and hence further discussion will be held on this issue.

When asked about complaints from developing countries that there has been no progress on all these issues at WIPO and that the US, Japan, and the EU are trying to push their own agenda through, Dr. Gurry said that he disagreed with that view, arguing that progress has been made in the area of TK and TCEs.

Less than 10 years ago this issue was not even on the agenda. Additionally, they are highly complicated areas and involve difficult conceptual questions. Yet, we have progressed a long way in the 8 years or so since the item first came onto the programme of WIPO, Dr. Gurry added.

Dr. Gurry also remarked that while developing countries were in favour of a binding instrument, the developed countries are reserving their position on that. Many of the developed countries want to see what the treaty will act upon such as what is to be defined as TK and what are the rights and obligations that are to be established.

Asked about whether these differences would result in discussions being just confined to the present level rather than moving on to an actual instrument or instruments to protect TK and TCEs, Dr Gurry said that a lot of progress has been made and the issue will arise for decision most likely next year.

He stressed that it is not entirely easy to say that there is a complete divide along North-South lines on this issue. A number of countries in the North have extremely important aboriginal communities and they have quite developed legislation, he added, citing Canada, Australia and the Nordic countries as examples. +

