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WIPO holds further discussions on TK and folklore

Geneva, 2 Nov (Kanaga Raja) -- Substantive issues on core materials for

traditional knowledge and folklore, as well as policy options and legal

mechanisms for their protection are being discussed at the week long meeting

of the Intergovernmental Committee (IGC) on Intellectual Property and

Genetic Resources, Traditional Knowledge and Folklore.

The IGC meeting began here Monday at the World Intellectual Property

Organisation (WIPO).

The WIPO Secretariat has produced two documents (WIPO/GRTKF/IC/7/5 and

WIPO/GRTKF/IC/7/3) for the meeting, containing an overview of policy

objectives and core principles for protection of traditional knowledge (TK)

and folklore as well as an outline of policy options and legal mechanisms.

The two documents are the result of a decision taken at the last IGC meeting

on 15-19 March where the IGC commissioned the development of two

complementary sets of core materials for TK and folklore containing policy

objectives and options as well as legal mechanisms that could eventually

form the essence of substantial outcomes of the IGC as an international

framework for the protection of TK and folklore.

According to WIPO, both these documents draw together the legal measures

used and practical experience developed by countries and communities in many

geographical regions, at every level of economic development, as well as on

policy discussions and conclusions from related international policy

processes.

The document on TK suggests several substantive issues relating to the

protection of TK that could be discussed including the misappropriation of

TK. The protection of TK and preventing its misappropriation received wide

support in the IGC.

In this respect, specific principles suggested seek to prevent the

misappropriation of TK; define acts of misappropriation as acquisition and

appropriation of TK by unfair means; ensure maximum flexibility for national

authorities to implement the principles in a legal form appropriate to their

own legal systems, national priorities and stakeholder needs; apply the

principle of prior informed consent to TK; and ensure equitable

benefit-sharing from industrial and commercial uses made with gainful

intent, if the TK conveys a technology-based advantage in industry and

commerce to the user.

The WIPO secretariat document on TK says that these specific principles

address the main substantive issues that any approach, system or instrument

for the protection of TK would need to deal with, as developed by the IGC in

its previous sessions and in particular the submission by the African Group

at the sixth session of the IGC that received widespread support in the

Committee.

The secretariat document on the protection of traditional cultural

expressions (TCEs) and folklore says that experience with TCEs and folklore

protection has shown that it is unlikely that any single 'one-size-fits-all'

or 'universal' international template will be found to protect TCEs

comprehensively in a manner that suits the national priorities, legal and

cultural environment, and needs of traditional communities in all countries.

Concerns have also been expressed, according to the WIPO document, that

attempts to codify and institutionalize protection of 'cultural identity'

are undesirable and that a minimalist approach is preferable.

Provisions for the protection of TCEs and folklore adopted at the

international level would also have to accommodate legislative and

jurisprudential diversity within current national and regional approaches,

the secretariat document says.

The document on folklore suggests some draft specific principles that any

approach or system would need to deal with including principles that seek to

among others recognize and encourage the use of customary laws and systems

and traditional governance and decision-making systems as far as possible;

establish measures for legal protection that would apply only to uses of

TCEs and folklore taking place beyond and outside of the customary and

traditional context; and respect and give effect to the right of communities

to control access to their TCEs and folklore, especially those of particular

cultural or spiritual value or significance.

Other issues in this respect include respect and avoiding interference with

customary use and transmission of TCEs and folklore as well as ensuring that

mechanisms for the acquisition, management and enforcement of rights are

effective, culturally appropriate and accessible. +

