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WIPO meeting ends with division on IGC's future work

Geneva, 12 June (Sangeeta Shashikant) -- Developed and developing countries

at the World Intellectual Property Organisation (WIPO) have agreed to extend

the mandate of the Intergovernmental Committee on Genetic Resources,

Traditional Knowledge and Folklore (IGC), but could not agree on the

substance of its future work.

On 10 June, after a week-long 8th session, the IGC adopted a Decision on its

future work, stating that of the IGC, "The Committee noted the broad support

from Committee participants on the future work of the Committee and agreed

to recommend to the General Assembly that the mandate of the Committee be

extended to the next budgetary biennium to continue its work on traditional

knowledge, traditional cultural expressions/folklore and genetic resources."

The 8th session of the IGC is the last of the meetings based on the renewed

mandate given to it by the WIPO General Assembly in 2003. The mandate

required the IGC to accelerate its work, and to focus in particular on the

international dimension of intellectual property (IP) and genetic resources,

traditional knowledge (TK) and folklore.

The decision on "Future Work" is general and does not give any specifics,

due to the wide divergences in opinion on the detailed work programme on the

three main issues that has been the focus of discussions at the IGC:

Folklore/Traditional Cultural Expressions (TCEs), Traditional Knowledge (TK)

and Genetic Resources (GR).

On the first two issues, the Decision states that "The IGC agreed that there

was broad support for the process and work being undertaken within the IGC

on TCEs and TK."

It further states that the Committee discussed the relevant documents and

"noted the diverse views expressed on these issues."

Regarding Genetic Resources, the Decision also stated that the Committee

took note of the relevant documents and "further took note of the diverse

views expressed on this issue."

The dissonance in opinion between North and South countries was primarily

over how to shape future discussions in the IGC on TCEs and TK. Many

developing countries wanted the IGC to develop a legally binding instrument

(such as a treaty) on protection of TCEs and TK. But this was opposed by the

developed countries.

The documents prepared by the Secretariat that were the subject of

discussion for TCEs and TK, contains an Annex with sections on "Policy

Objectives" and "Guiding Principles" and "Substantive Provisions"

accompanied by a brief commentary.

Each of the documents also contains a paragraph which identifies actions

that need to be taken to further advance work on the different sections, and

invites the Committee to consider and approve those actions.

In the discussions on TCEs, most of the debate was over this paragraph.

Many developed countries were of the view that it was premature to consider

developing an international binding instrument and were not in favour of

elaborating further on the section on "Substantive Provisions".

Luxembourg, on behalf of the European Community, said the IGC must not work

hastily and it is too early to make decisions on the form of the instrument.

It is unlikely to arrive at a single uniform system, so solutions should be

flexible and attention should be paid to national measures.

The US expressed concern with steps to create premature consensus on setting

up a single regime. It referred to draft articles in the Annex which it

claimed was in a "treaty like format". The US opposed further

development/elaboration of these articles. The US explicitly made it clear

that it wanted to limit the work of the IGC.

Canada, Australia and New Zealand took similar positions to those of the EU

and the US. Canada suggested that on future work should delete reference to

"draft provisions".

Many developing countries made it very clear that they wished to make

substantial progress aimed at an international binding instrument as soon as

possible.

Iran supported the continuation of the work at the IGC focusing on creating

an international binding instrument on TCEs and TK. Bolivia said an

international legally binding instrument is needed to protect against

misappropriation.

Brazil said the IGC must try to effectively address the international

dimension of the issues under its mandate. It added that developing

countries have repeatedly said that the misappropriation of TCEs and TK are

international problems which require international solutions, and that

national solutions alone cannot address the problem.

Brazil opposed the view of some delegations that the IGC focus on other

things (for example, capacity building, exchange of national experiences and

advising other international fora). Instead, there is need for a focused

work plan.

Morocco, for the African Group, supported the trend in the document "towards

setting up an international legally binding instrument which is the best way

to protect TCEs." It said a lot of effort has been put into this and "we are

going in the right direction, towards adopting a legally binding

instrument."

Nigeria said that it is not hasty and premature to discuss substantive

provisions. Discussion on sharing national experiences is not an end in

itself and should not preoccupy the IGC, which should develop a legally

enforceable international instrument. Egypt also advocated an international

binding instrument based on principles of prior informed consent and benefit

sharing.

India, Burkina Faso, South Africa and Zambia were also among the many other

developing countries that supported the call for progress toward an

international binding instrument.

On the matter of TK (the document being in a similar format to that of TCEs

discussed above), similar positions were taken by developed and developing

countries.

Luxembourg on behalf of the EU said that they supported further work toward

the development of a sui generis international model for protection of TK.

The international dimension should not be a distinct issue.

Switzerland did not approve of the treaty-like format and suggested that the

Committee continue work only on the section on "Policy Objectives" and

"Guiding Principles".

The US also said it supported flexibility and that it is premature to

consider the form. The IGC must reach convergence on policy objectives and

guiding principles first, and more work is needed on defining traditional

knowledge.

It said it recognized that the needs of TK holders are diverse, so there is

a need to consider a range of options that benefit them. It added that the

disclosure requirement stated in the document would be ineffective for

achieving innovation.

Brazil, on the other hand, said the Secretariat document was appropriate for

discussion. However, even if the document with its language were made into a

legally binding instrument, it may not sufficiently protect traditional

knowledge as it would not ensure that developed countries adopt effective

measures, and this was a major gap.

It added that developing countries are the victims of biopiracy and

misappropriation and this has been facilitated in particular in developed

countries. In the absence of universal international minimum standards of

protection against misappropriation, this would continue. The IGC should

continue discussions on this appropriate issue.

India said that the treaty format is appropriate as it wanted something

binding, and it was disappointed to hear a discordant note of some

delegations about their unhappiness with the format.

It added that the article on international obligations in the Secretariat

document is weak. It should add a requirement that disclosure be mandatory

especially with regards to TK associated with genetic resources.

Many other developing countries such as Bolivia, Iran and Morocco on behalf

of the African Group were in favour of progressing toward an international

binding instrument on TK and further work to be done on the documents

prepared by the Secretariat.

In the discussion on Genetic Resources, Luxembourg, on behalf of the EU,

said a main issue at the IGC and other WIPO committees is access and benefit

sharing arrangement and obligations to disclose the source of origin in

patent applications.

The EC supported the idea of a universal and legally binding obligation to

disclose origin/source of GR in patent applications. To do this, "we would

have to modify the Patent Cooperation Treaty (PCT) and regional agreements."

It would have to apply to all relevant patent applications at regional,

national and international level.

When the invention is directly based on a specific GR, the applicant should

declare the country of origin. If patent applicants refuse to give the

information, or when the information provided is inaccurate/incomplete,

there should be sanctions in place.

The EC said that its proposal contains guidelines at the international level

to contribute to the prevention of misappropriation of GR and help holders

of GR/TK to follow-up and respect rules of benefit sharing in accordance

with the CBD. This would guarantee that the source countries and TK holders

could benefit.

Switzerland said that it had submitted proposals regarding disclosure on the

source of origin of GR and TK in patent applications to WIPO's working group

on reform of the PCT and also to the CBD and TRIPS Council.

The features of the Swiss proposal include the amendment of national patent

legislation under the Patent Cooperation Treaty to disclose source if the

invention is directly based on GR and TK. However, the Swiss approach is an

optional and not a mandatory approach.

Brazil said that biopiracy is a global problem and it requires international

cooperation and universal safeguard measures to address the matter. The

establishment of the requirement of disclosure of origin has been identified

as a crucial measure that can prevent biopiracy. Given the global nature of

the problem, it is simply not reasonable to ask these countries to rely on

national measures alone. "We need minimum international standards that will

be implemented in all jurisdictions."

It is for this reason that many developing countries have proposed an

amendment to the TRIPS Agreement for a universal mandatory disclosure of

origin. It expected an outcome by the Hong Kong Ministerial.

India also said that many delegations realized that while there was

sufficient basis to proceed on TCEs and TK, there was clearly a sense of the

IGC going nowhere on GR and associated TK.

India pointed out that mandatory disclosure of source and origin of

biological resources is required when applying for patents in India. So any

value added for India is to have a corresponding mandatory international

instrument. If it were optional or mandatory with insufficient penalties,

then the value of such an international agreement would be minimal.

So, if Members think that if the IGC is unable to address this question

meaningfully for whatever reason then "we should think about whether we

should be discussing it here or in the TRIPS Council where India and other

developing countries had submitted proposals regarding these concerns."

The US said that it shared the concerns of countries, that prior informed

consent was obtained and there was benefit sharing from the utilization of

GR to prevent the issuance of invalid patents.

However, it was not convinced that the requirement of disclosure of

source/country of origin was an appropriate solution. Existing contract law

can effectively address the problems. The patent system continues to be a

very effective tool for technological development, and "we should be wary of

upsetting the delicate balance of the patent system."

The meeting then discussed the future of the IGC and its future work. India

suggested that it may be time for the committee to play to its strength,

leaving aside the question of GR since it is being discussed in other fora.

Brazil said that on the issue of protection of TCEs and TK, the IGC should

conclude its work in the next 2 years. On the GR issue, Brazil said that no

real substantive work had taken place and there is unfortunately opposition

from some countries against effectively considering the concrete measures

that a number of developing countries need to address the problem. Brazil

also agreed with India over how to deal with GR and this could be a

recommendation to the General Assembly.

Peru and Iran agreed on the need for a binding instrument. South Africa

expressed its frustration that this is the 8th session and there was still

no consensus on substantive issues that would protect TK and TCEs and reduce

the rates of biopiracy and misappropriation of TK. It agreed that the IGC

should work towards an international binding instrument.

South Africa also agreed that GR can be looked at in other fora such as the

PCT, SCP, and TRIPS Council so that there can be a legally binding agreement

on misappropriation.

Japan reiterated its position that the GR discussion is very important and

the IGC is the suitable place to discuss disclosure of origin of GR. The US

said that GR, TCEs and TK are all integrally related and thus should all be

addressed by any future work of the IGC. It stressed that focus should be on

national experiences and building on them.

An indigenous group called FIRA made a joint statement on behalf of

indigenous groups saying that they were disappointed at the failure of

Members to agree on better participation of Indigenous Peoples and local

communities. Indigenous groups should be able to participate equally with

states and private interests at the IGC. +
