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Call for international binding instrument at WIPO IGC meet

Geneva, 8 June (Sangeeta Shashikant) -- Developing countries have called for an end to "endless discussion" that has been taking place in the WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGC) and for progress toward developing an international binding instrument to address their concerns on the rampant misappropriation of genetic resources, traditional knowledge and folklore.

The developing countries made this call at the 8th session of the IGC taking place in WIPO from 6- 10 June.

The IGC was set up by the WIPO General Assembly as a forum for discussion among Member States on intellectual property issues that arise in the context of access to genetic resources and benefit sharing, protection of traditional knowledge, associated or not, to these resources and protection of expressions of folklore.

The 8th session of the IGC is the last of the meetings based on the renewed mandate given to it by the General Assembly in 2003. The mandate required the IGC to accelerate its work, and to focus in particular on the international dimension of intellectual property (IP) and genetic resources, traditional knowledge (TK) and folklore.

The new mandate excludes no outcome for the IGC's work, including the possible development of an international instrument or instruments in this field.

The opening day of the 8th IGC meeting set a precedent of sorts for WIPO - it began with a panel presentation of key indigenous peoples'

representatives from Papua New Guinea, Indonesia, Uzbekistan, the US, Zambia, Peru and Sweden.

The IGC also heard many key developing countries recounting incidences of misappropriation of genetic resources and traditional knowledge taking place in their countries and calling for the need of an international binding instrument to address this problem.

India in particular gave two concrete examples of misappropriation of genetic resources and traditional knowledge. It made reference to the famous case of the patenting of turmeric and neem for its healing properties although these properties were long known to the local communities in India.

India also said that it is watching with consternation attempts to attach trademark and copyright to different yoga positions in the United States.

India said that it is difficult for it to fight each and every misappropriation that is taking place. With the growth of the biotech industry, a large part of Research and Development is based on existing Genetic Resources and Traditional Knowledge, and so it is incumbent upon the world community to prevent misappropriation of Traditional Knowledge and Genetic Resources. The obligation of this industry to holders of rights need to be recognized, India added.

India also said that the IGC is already seven sessions old. "We are also at the end of the mandated period," India said, adding that "What we have to show is a large amount of detailed research but we have not achieved a set of international binding instruments."

India stressed that the IGC "should not become a forum of endless discussion" and expressed keenness that the work should progress towards creating an international binding instrument.

Similar sentiments were also expressed by Morocco on behalf of the African Group, Benin on behalf of the least developed countries, Senegal, Burkina Faso and Nigeria.

Egypt, also echoing the same view, added that the IGC should not prevent the same issues to be dealt with in other international fora.

Canada wanted the IGC to continue giving its inputs to the debate on the protection of genetic resources, traditional knowledge and folklore, while Australia said that the work of the IGC is far from completed and it wanted the work of the IGC to continue.

Many developing countries were also of the view that while progress had been made on discussions relating to the protection of traditional knowledge and folklore, much is yet to be done on the issue of protection of genetic resources.

On this, Nigeria in particular said that "the three major streams are not running at the same speed".

Brazil also emphasized that while in its view, work in the IGC seemed to be progressing in the area of protection of traditional knowledge and folklore, "work on Genetic Resources has not progressed much."

Brazil said that disclosure of origin is a key issue for it, and is directly associated with the substantive patent law treaty (which is being discussed at the WIPO Standing Committee on Patents) and should be part of patent applications. So, Brazil added, it is important to see progress on this issue in the different fora dealing with this issue, in particular in the context of the Doha round of the WTO.

"But we are concerned that issues discussed in this body are used as an excuse not to discuss it in other bodies," Brazil said.

This concern was also shared by the delegation of Peru. Peru said that there was progress on the issue of traditional knowledge and folklore. On these matters, there exists specific texts that can lead to international instruments. However, on the issue of disclosure of origin of Genetic Resources, there has not been much progress and maybe the Standing Committee on Patents (SCP) is the appropriate forum to continue discussion, Peru said.

The IGC could then focus on areas where it has made progress and it would not be used as a delay mechanism as some countries have done, to prevent this issue from being discussed at the SCP, Peru said.

Another issue that repeatedly emerged while delegations delivered their opening statements was the question of whether the mandate of the IGC, which terminates at this session, will be renewed further by the General Assembly.

Many developing countries appeared to be in favour of continuing discussions at the IGC without prejudice to work that is underway in other international fora on the same issues so as not to preclude other results or international instruments that are being deliberated in other fora.

However, Brazil pointed out that any decision for extending the mandate of this body depends on the terms of reference for the IGC to be more productive and focussed. Peru added that the forum was at an important crossroads and expressed hope that the IGC will address the concerns of developing countries. It also hoped that there will be a spirit of dialogue and mutual understanding and that the IGC will deliver more than just words.

The need for an international binding instrument was also supported by organizations such as ARIPO, OAPI and the United Nations University and groups of indigenous peoples such as Tupaj Amaru, as well as NGOs.

On the second day of the IGC meeting, there was extensive discussion on a proposal before the committee to establish a voluntary fund for the participation of indigenous peoples and local communities.

The proposal was submitted following some previous proposals relating to the funding of the participation of indigenous and local communities that had been put forward.

The proposal states that the "fund will be designed exclusively to finance the participation of representative of indigenous and local communities"

that are accredited to the IGC.

The proposal lists the criteria that has to be fulfilled by the representative to qualify for funding under the proposed voluntary fund. It states that to be eligible for financial support, the person would have to belong to a non-governmental organization representing an indigenous or local community. The person would also have to have proven expertise or experience, be able to participate effectively and to contribute to the session which it is to attend.

The selection of this individual will be conducted by an Advisory Council which will comprise of 5 members - two members from the delegations of Member States, two members from NGOs representing indigenous and local communities duly accredited, and a Chair, from a Member State.

The decision relating to the selection of beneficiaries will be made on the unanimous agreement of the members present at the meeting of the Advisory Council. If an application for funding is not agreed to unanimously, it will continue to be examined at the next session of the Advisory Council unless the Advisory Council rejects it unanimously.

While most countries were in agreement that funding should be made available for the participation of indigenous peoples and local communities, there was no consensus on the detailed aspects of the fund, for example, who should be the beneficiaries, the composition of the Advisory Council and the criteria for eligibility.

The delegation of Bolivia was of the view that the fund should be financed by WIPO's regular budget to guarantee continuity and predictability of funding for indigenous peoples and local communities to participate in the IGC. This was supported by Brazil, India, Pakistan and Norway.

Brazil highlighted the fact that the IGC is not the only body which deals with issues of relevance to indigenous peoples and local communities. For example, the issue of disclosure of Genetic Resources is also an issue of the SCP because it is related to patents. Issues related to norm setting in copyright and trademarks also have an impact on indigenous and local communities in several member states. Thus, the participation of indigenous and local communities in these committees should also be funded.

This suggestion was also supported by Bolivia.

Further, Brazil said that decisions about who should get financing should be fully transparent. The criteria for eligibility for financial support should be looked into in more detail. For example, Brazil said, the need for a beneficiary to have proven expertise in the subject matter of the IGC which usually involves knowledge of technical intellectual property law, may be too high a standard for indigenous peoples and local community representatives to comply with.

Brazil added that it was worrying that Member States were not informed of the non-unanimous decisions of the Advisory Council. Brazil, for instance, would like to know who and for what reason a Member State vetoed the participation of a representative from an indigenous community. All decisions should be communicated to Member States.

The composition of the Advisory Council which consists of two Member State representatives and two NGO representatives, may lead to a conflict of interest and reduce the member-driven aspect. Brazil proposed that the Advisory Council be composed of more Member States with geographical balance. This was supported also by Colombia.

Pakistan concurred with many of the points raised by Brazil, in particular, that the Voluntary Fund should not be restricted to the IGC. It should be for a broad spectrum of fora such as the SCP where the discussion is also taking place. Pakistan also emphasized that the voluntary fund should be based on the principles of transparency and inclusiveness.

India was in agreement with Indonesia that it would be inappropriate to exclude the members of non-community based organizations merely because they do not fit neatly into the indigenous and local communities' model. Their traditional knowledge may not be community-based at all. The fund should be available to all other NGOs based on the traditional knowledge that the NGO possesses.

Luxembourg, on behalf of the European Community, also called for a transparent mechanism. The eligibility criteria should take into account the financial capability and the experience of accredited NGOs and a balance in gender. Necessary monitoring mechanisms for equitable effective distribution should be put in place.

Japan and the United States spoke about the importance of participation of indigenous peoples and local communities but stressed that the costs associated with the operation of the fund should be kept to a minimum and should not involve credit from WIPO's ordinary budget.

The US also suggested that the fund should not only be open to developing countries but also be open to the participation of indigenous people and local communities from other countries as well.

While this suggestion was supported by New Zealand, the developing-country delegations raised some concerns.

Brazil, in particular, said that it understood that the fund was to support those countries that have difficulties in financing their own indigenous peoples and local communities to attend the IGC but it was not to fund participation from all countries. Developed countries have the capacity to fund the participation of indigenous peoples and local communities, as they are also the expected donors for this fund.

India said that the voluntary fund risks having the bias of getting groups supported by particular donors. If it is to be entirely voluntary, there should be no nexus at all between the donor and the recipient. Developed country NGOs should be funded from developed country agencies. The WIPO Fund should be for NGOs from developing countries and economies in transition only.

Jamaica welcomed the focus of the funding to be on small island developing states.

During the debate on the proposal to establish a voluntary fund, the indigenous peoples that were present at the meeting also took the floor to express their views.

An especially powerful statement was delivered by the Tupaj Amaru group. The group's representative called on Member States to decide once and for all on the funding mechanisms to increase the participation of indigenous peoples and local communities in the fora.

He expressed happiness at hearing proposals from delegations such as Norway, Bolivia and other countries to make such funding part of the regular budget of WIPO.

He charged that the IGC had reached consensus to fund participation from the regular WIPO budget but the "rich and selfish countries of the North" had rejected this proposal.

He also related the experiences and effectiveness of the other voluntary funds that have been established previously. He referred to the voluntary funds in the UN to support participation of indigenous peoples and local communities in the Working Group on Indigenous Peoples.

This voluntary fund has no money, as there are no contributions from member states, multilateral organizations or NGOs. It has been a failure, he said, adding that the same thing will happen to WIPO as there is no political will on the part of states to contribute to the fund. There are also other defects - the same people always come and participate but other much more representative people are excluded. He also stressed that NGOs in developed countries had enough money to subsidise their participation.

He suggested that since it is the multinational corporations that are benefiting from the patenting of Genetic Resources and Traditional Knowledge, these companies and their host countries should contribute to this fund.

A representative from the Indigenous Peoples Biodiversity Network said that the participation of indigenous and local communities is crucial for Member States participating in the IGC to better understand the complex issues regarding the protection of Traditional Knowledge and Folklore.

He also emphasized not only the need for funding but also active participation in the IGC. He gave the example of the CBD which has established a mechanism for full participation of indigenous and local communities wherein the indigenous and local communities work together with governments to ensure follow-up and effective protection of Traditional Knowledge.

While there was a general feeling of the importance of having some sort of a funding arrangement to increase participation of indigenous peoples and local communities, there was still no consensus on the modalities of such a fund.

Thus it was decided that the Secretariat will redraft the proposal by 17th June and then following written inputs by Member states by 15th July, the Secretariat will publish a revised draft for discussion at the General Assembly. +

