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Geneva, 3 July (Sangeeta Shashikant) -- Uncertainty hangs over the future

course of the Development Agenda in WIPO as the latest meeting on this

initiative ended last Friday (30 June) without recommendations to be sent to

the WIPO General Assembly on how the Agenda should proceed.

Negotiations on how to move forward reached a stalemate early Friday

afternoon. The week-long talks took place at the second meeting of the

Provisional Committee on Proposals Related to a WIPO Development Agenda

(PCDA).

The way forward for the development agenda -- in terms of the process to

manage the 111 proposals currently before the PCDA and to determine how to

move forward on these proposals -- has now been left to the General Assembly

in September to decide.

WIPO Member States could only agree to transmit the official reports of the

PCDA meetings and other official documents that have been discussed to the

General Assembly.

The other official documents would include Doc. No. PCDA/1/6 Prov. 2 that

contains the 111 proposals that have been clustered under the heading of (A)

technical assistance and capacity building; (B) norm-setting, flexibilities,

public policy and public domain; ( C) technology transfer, ICT and access to

knowledge; (D) assessments, evaluation and impact studies; (E) institutional

matters including mandate and governance; and (F) other issues, and Doc PCDA

2/2, presented by the Group of Friends of Development (GFOD) containing

"Proposal on the Decision of the PCDA on the Establishment of a WIPO Related

Agenda"(See SUNS #6055 dated 27 June 2006).

In the final moments before the close of the meeting, the Kyrgyz Republic

submitted a "Proposal on the Recommendation to the General Assembly of WIPO"

(PCDA/2/3). This document reflects entirely the paper that the PCDA Chairman

(Ambassador of Paraguay Rigoberto Gauto Vielman) had presented and that was

rejected by many delegations as soon as it had been proposed. Thus, this

paper also now forms part of the official documents that will be presented

to the General Assembly.

While there are differences on the future process, there is significant

convergence on the need for discussions on the development agenda (DA) to

continue. Brazil, Argentina, Philippines, South Africa, Egypt and several

other delegations spoke in favour of continuing discussions.

Nigeria suggested the setting up of a Standing Committee that meets twice a

year. The Asian Group reaffirmed their belief on the need to mainstream the

DA into all WIPO's activities.

During the course of the week, several approaches were discussed on how to

deal with the 111 proposals that had been consolidated from proposals

submitted by Member States in the last DA meetings (Doc. No. PCDA1/6 Prov.

2) and the paper of the GFOD (Doc. No. PCDA/2/2), but there was no agreement

on which approach to adopt.

On Thursday, the Chair tabled a paper with his own approach. It turned out

to be the "straw that broke the camel's back". There was a storm of protest

to this approach.

The Chair's paper listed certain selected proposals under each of the

abovementioned clusters. The paper claimed that these proposals "received

emerging consensus support during the PCDA process". The paper added that

the "future discussions would consider and build upon" these proposals.

The paper said that the list was "without prejudice" to any proposals

submitted in the previous DA meetings and that the future discussion would

continue to deal with all the other proposals.

According to analyses by several NGOs, the paper mainly reflected proposals

supported by the US and the EU, including some elements of the Africa

Group's paper, but excluded many of the crucial proposals of the GFOD, which

are the main initiators and proponents of the DA.

This method of work had been rejected twice before. The first occasion was

during a pre-meeting consultation held by the Chair with the different

regional groupings, wherein he floated the idea that the 111 proposals be

divided into three baskets i. e. proposals that commanded consensus,

proposals on which there was emerging consensus and proposals on which there

was no consensus. However, this was rejected by several delegations.

This approach was proposed again on Monday, the first day of the PCDA

session, and once again it was rejected by several delegations (See SUNS

#6055 dated 27 June 2006).

The Chairman said that he had not included the proposals of the GFOD, in

particular those listed in their latest paper, PCDA/2/2, due to insufficient

time, but he added that he was open to hearing the views of the GFOD. This

flimsy reason was not accepted and led GFOD members such as Brazil,

Argentina, South Africa, Iran, Venezuela, Cuba, and many other delegations

to firmly reject the paper presented by the Chair.

The GFOD was unwilling to negotiate on a paper that it thought undermines

the DA. They indicated their preference to bring the battle of the future of

the DA to the General Assembly. It is their hope to obtain an outcome that

better reflects the core components of their DA proposals presented in

previous DA meetings (Doc. No WO/GA/31/11, IIM/1/4, PCDA/1/5) and most

recently in PCDA/2/2, rather than to accept an approach that omits most of

their proposals.

Brazil, one of the GFOD leaders, in its final statement on Friday said it

would like to continue discussion in as inclusive a way as possible. It said

that it did not want to go through the proposals mechanically, adding that

it was important to understand the reasoning behind the proposals, and this

takes more time.

It also said that the issues will take time to mature. Responding to

comments particularly by the developed countries, that significant time and

financial resources had been spent on the DA, Brazil said that in WIPO, some

processes had taken more than 10 years and the outcome has been less than

satisfactory. Thus, if a process takes a long time, then it takes a long

time, but that does not mean that the process has to be abandoned.

Rome was not built in one day, the Brazil delegate added. It is for these

reasons that it could not accept the proposals being categorized on the

basis of whether there is or is not any "consensus". If that is the filter,

the DA would be scaled down while the original DA would be lost.

Several times in the last two days of the PCDA meeting, Nigeria tried to

reconcile differences by proposing a separate approach, including a

suggestion to divide the proposals into categories of the short, medium and

long term. It also proposed criteria that could be used to divide the

proposals into these categories. However, this proposal did not go very far.

In any case, it is not clear whether Group B (comprising developed

countries) would have endorsed any other approach, as it repeatedly

supported basing discussions on the paper prepared by the Chair. As the

Chair's paper is now embodied in the proposal by Kyrgyz Republic, that is to

be sent to the General Assembly, it is probable that Group B will support

the Kyrgyz Republic paper during the Assembly.

Once the Chair presented his paper on Thursday, it was clear that there

would be no agreement at the PCDA meeting. The Chairman, as he presented the

paper, said that he would need to work with the Group of FOD, to see how

their proposals in their latest document (PCDA/2/2) can be incorporated into

his text.

However, as soon as he finished saying that he wished to hold informal

meetings with the regional coordinators to consider his document, Brazil

raised its flag, and said that "We do not agree on this way of working and

the draft is not acceptable to us". It added that the document was not

drafted within the agreed parameters and that it would prefer to have no

document at all.

Argentina said the Chair's paper represented an approach rejected by WIPO

members, and that what had been agreed to initially was being reversed .

Other countries that rejected the proposal include Iran, South Africa and

Cuba.

Bolivia, supporting delegations that rejected the Chair's paper, said that

under the norm-setting cluster in the Chair's paper, about 10 or 12 items

from the original list had been deleted.

Unsurprisingly, the Swiss delegation on behalf of Group B said that it was

prepared to consider the Chair's paper. Kyrgyzstan and Mexico took a similar

position.

Even on hearing the various rejections of his paper, the Chairman still

insisted that Members meet informally to hold further discussions. He

explained that due to the limited time available he was not able to

incorporate elements in the paper presented by the Group of FOD (referring

to PCDA 2/2).

That suggestion was met with immediate opposition from Brazil that said that

it would not agree to discuss anything informally as whatever that was

agreed to informally, was not respected in formal sessions.

While the Chairman made his final plea that there should be informal

consultations on how to proceed, most delegations indicated that they needed

to consult in their regional groupings and the meeting broke up. Even when

they reconvened, positions remained the same, with several countries

rejecting the Chairman's paper, while some others considering it as a good

basis for discussions.

Delegations that took the latter positions were Croatia on behalf of the

Central European and Baltic States, Kyrgyzstan, Austria on behalf of the

European Community, and Switzerland on behalf of Group B.

Brazil reiterated that there was no point in continuing as the Chair's

proposal had excluded the views of the GFOD. It should not be just the

agenda of developed countries, it added. It had instructions not to continue

the process, and it wanted instead that a report be submitted to the GA that

makes clear that its proposals are contained in four sets of documents that

have been submitted from the start of the DA process (i. e. documents

WO/GA/31/11, IIM/1/4, PCDA/1/5 and PCDA/2/2) and that they remain on the

floor as GFOD proposals, and that there is no agreement in this committee on

how to proceed.

Argentina also supported Brazil's position. South Africa said that the paper

does not reflect a balance of interest of all the delegations and hoped for

an outcome that would accommodate all the interests.

Iran said that in the two years of discussions, the GFOD has shown

flexibility by discussing the other proposals of Member States cooperatively

but it should not be assumed that the proposals of the GFOD that detailed

the components of the DA could be ignored, adding that it could not support

the Chair's paper.

Nigeria on behalf of the African Group said that it wanted to see the

continuation of the process until a desired outcome is reached. On the

Chair's paper, the Africa Group said that it could form the basis of work in

principle without endorsing it as it stands at present.

Bahrain and the Asian Group said that they would go along with the

consensus.

India felt that the Chair's paper was "lop-sided" and did not adequately

reflect the list of proposals identified as enjoying emerging consensus. It

added that there was inadequate parity for what is put as short term and

what was put to the future and that there was no listing of issues for

consideration in the medium term. It said that it was not in a position to

accept the paper as it currently stands.

Chile said that perhaps the best thing is to take the Chair's proposal off

the table, and explore new ways of looking at the problem. 

Continuing differences at WIPO development meeting

SUNS #6057 Thursday 29 June 2006
Geneva, 28 June (Riaz K. Tayob) -- The second day of discussions on the

World Intellectual Property Organisation's (WIPO) development agenda

witnessed continuing differences between developed and developing countries,

with some differences also in approach among developing countries.

Tuesday afternoon's discussions of WIPO's Provisional Committee on the

Development Agenda (PCDA) covered the remaining 4 of the 6 negotiation

clusters, namely, ( C) Technology Transfer, Information and Communication

Technology; ( D) Assessments, Evaluation and Impact Studies; (E)

Institutional Matters including Mandate and Governance; and (F) Other

Issues. There are 111 proposals in a list of 6 clusters that are under

discussion.

PCDA Chair, Ambassador Rigoberto Guato Vielman of Paraguay, indicated that

he would submit a document with elements for the meeting to consider.

Members would need to agree on the recommendations to transmit to the WIPO

General Assembly for its September 2006 session.

The Friends of Development (FOD) group elaborated its proposals on each of

the clusters, indicating also the areas where proposals by other developing

countries were taken into account in their 22 June 2006 paper (PCDA/2/2).

They made reference to their paper as a possible draft text. The US, EU -

and some of its member states - opposed many of the important proposals of

the FOD.

Other developing countries indicated that they would make further

submissions. Tunisia, for the Arab group, supported proposals made on behalf

of the Africa group by Nigeria on Monday. Bahrain commended the Africa group

and Columbia, said there were many topics to review, and indicated that it

would present their review at a later stage.

Developed countries, on the other hand, are withholding support on many

proposals, and agreeing to those proposals that involve mainly cosmetic

changes to WIPO. On a few proposals where a developed country may show

support, this may not be agreed to by another developed country.

During the discussions on the 3rd cluster (on technology), Brazil introduced

the FOD position. They pointed out that paragraphs 14 to 17 in the FOD paper

reflected a synthesis of the proposals on this issue in the Chair's report

of the last meeting. Proposals by the Africa Group on the public domain had

similarly been included in the FOD paper.

Brazil pointed out that Transfer of Technology is a complex issue and

previous efforts to achieve transfers have been limited, requiring new

measures to be put in place. WIPO should focus on enhancing benefits to

developing countries through access to technology and enabling developing

countries to own their own technologies. This was important given the IPR

disparities between developed and developing countries.

Provisions on Technology Transfer were required that were as effective as

the protection of rights, it said. Equalising Technology Transfer and IPR

protection required the creation of a new body within WIPO to promote

transfers.

Brazil added that a mechanism was needed to allow developing countries to

request that action be taken to address anti-competitive practices in their

countries of firms located or headquartered in developed countries.

India agreed on the importance of Transfer of Technology and supported the

establishment of a body for this purpose to address the imbalances in

access. It supported the proposal to encourage developed countries' research

and scientific institutions to enhance cooperation with developing countries

but noted that it should be for mutual benefit.

South Africa, a member of the FOD, explained why it was necessary to

"develop criteria and methodology for selecting essential technologies,

monitor and facilitate the transfer and diffusion of technology." South

Africa provided examples of hearing aids and water purification technologies

as examples of essential technologies.

The United States supported some of the proposals listed, but not others

including para 3 (creation of a body for transfer of technology policies and

strategies), para 4 (development of a list of essential technologies,

know-how, processes and methods to meet basic development needs of African

countries), para 10 (adopt development-friendly principles and guidelines on

transfer of technology), para 12 (adopt measures to ensure transfer of

technology to developing countries), para 13 (adoption in IPR treaties and

norms provisions dealing with anti-competitive behaviour or abuse of

monopoly rights by rights holders), para 16 (mechanism through which

countries affected by anti-competitive practices request developed countries

to take enforcement action against firms located in their jurisdictions) and

para 21 (proposed negotiations on sharing the results of publicly funded

research).

Mexico had a general problem with the language (of the cluster) because it

was general and was too optimistic. They questioned the selection of

essential technologies and indicated that it was moving into UNCTAD's

Science and Technology terrain. It was "not prepared to deal with" paragraph

2 on the relaxation of patent rules because it required reform of the Paris

Convention. It said the establishment of a body for Technology Transfer

required a change in the constitution of WIPO. Dealing with anti-competitive

practices was for WTO not WIPO.

During the discussion on the 4th cluster on Assessments, Brazil explained

that the FOD paper tried to synthesize different countries' proposals. It

emphasised the need for impact assessment studies, It said that the session

in the recent WIPO open forum on the Substantive Patent Law Treaty (SPLT)

highlighted the need for evidence based discussions and justifications.

Brazil expressed reservations on paragraphs 5 to 8 which refer to collecting

data on counterfeiting and piracy, saying this is an issue for all countries

and it could "not see why it singled out Developing Countries. China

similarly stated reservations on paragraphs 5 and 8.

Brazil also regarded paragraph 5 (WIPO assistance to members for national

surveys for economic growth) and paragraph 7 (feasibility of WIPO conducting

global economic surveys of the creative and innovative sectors) as outside

the mandate of WIPO.

China supported many of the provisions of this cluster (except as stated

above) and stated that an effective review and evaluation mechanism was

important for WIPO's efficiency. Paraguay supported the Brazilian statement

but stated that data on piracy should be collected in a harmonised manner.

On paragraph 8, Paraguay stated that "collecting of data must be serious" as

the statistics "do not reflect reality and damage our countries."

India supported proposals related to development impact assessments, in

particular for WIPO to make "independent, evidence based, empirical and

objective" studies "in terms of capacity building, technical assistance,

technology transfer and norm setting."

The US supported a number of proposals but did not endorse a few key

provisions, including para 2 (establishment of an independent development

impact assessment), para 10 (study to evaluate the appropriate levels of

intellectual property and identify the links between intellectual property

and development), para 11 (to establish an independent Evaluation and

Research Office to evaluate all WIPO programs, and assess norm setting and

technical cooperation), para 13 (to compile empirical evidence and carry out

cost benefit analysis that consider alternatives within and outside the IP

system) and para 16 (to establish a mechanism to evaluate the impact and

costs of treaties adopted, especially for developing countries).

Discussions then commenced on the fifth cluster on Institutional Matters.

Brazil, for the FOD said their paper was in the spirit of synthesising

various proposals. Paragraphs 2 , 18 and 19 of the FOD paper reflect this.

Para 2 intended to strengthen WIPO as a UN agency. Para 18 sought to ensure

greater participation of Civil Society in WIPO activities. Brazil said it

could accept most of the proposals of the Africa Group and Arab countries

with the exception of paragraphs 3 (proposal to reinvigorate the PCIPD), 4

(WIPO partnership office for evaluating member requests for assistance on

IPR and development) and 5 (stocktaking of current WIPO development

cooperation activities). Brazil expressed two main concerns -- greater

participation of civil society and "strengthening the charter of WIPO as a

UN agency that works for development."

Mexico indicated support for a few proposals including paragraphs 3 and 5,

but not to others.

The US announced its support for 5 proposals. It said it had previously

expressed reservations on other clauses, including para 6 (amend the WIPO

constitution to bring it into line as an UN-specialised agency), para 7

(measures to ensure wider participation of civil society), para 8 (adopt UN

system criteria for NGO acceptance and accreditation), and para 10 (to

reinforce WIPO's member driven nature as a UN Organisation).

The Swiss delegation differed from the US by not supporting para 1 and

raised a query on para 4. Canada and Australia supported paragraphs 2 to 5

while Japan supported paragraphs 3 to 5. Therefore, there seems to be no

consensus on any of the expansive proposals in this cluster.

Regarding the last cluster, Other Issues, Brazil reminded on the proposal

presented to the 2004 WIPO General Assembly on the need to highlight the

link between Intellectual Property and development. They added that

paragraph 20 of the FOD paper deals with the follow up procedure. As all the

proposals may not be entirely addressed in the session, and may need further

consideration, "we will need a renewal the PCDA process."

Tunisia, on behalf of Arab countries, supported the Africa group. Bahrain

added that there were many papers available which should be unified into a

common paper. They indicated a need to review the many topics.

Nigeria welcomed the comments of Tunisia and Bahrain on the process,

supported the process adopted by the Chair and expressed a willingness to

adopt specific recommendations. Nigeria placed on record the proposals by

Bahrain and Columbia. +

