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Developing countries state case to reform WIPO rule-making

Geneva, 23 June (Martin Khor*) -- The meeting at the World Intellectual Property Organisation on a Development Agenda for WIPO ended late Wednesday afternoon with the adoption of a Chair's Summary which lists 24 proposals that form the basis for future discussions and recommendations.

The final day's highlight was the elaboration by several developing countries, including Brazil, India and Pakistan, of why the making of rules and norms in WIPO had been one-sided so far, and had to be reformed to take account of developing countries' interests.

The "Summary of the Chair" is a brief and factual account of the second session of the inter-sessional inter-governmental (IIM) meeting on a Development Agenda for WIPO.

Its most important section is an Annex containing a list of "Proposals for consideration at the IIM on a Development Agenda". There are 24 proposals on the list, of which 15 proposals (mostly from the Friends of Development Group, but also including the UK, US and Mexico) had been on an initial list submitted by Brazil the previous day (see SUNS #5827).

Another nine proposals were added to the final list, all of them taken from a document submitted by 11 Arab countries, coordinated by Bahrain. The document (IIM/2/2) is largely supportive of WIPO's work, and the proposals request WIPO to expand its technical assistance, assist countries to set up national IPR strategies, study the impact of IPR use in member states, prepare data on technical assistance, and establish a voluntary fund to promote IPRs.

Also on the list are proposals from the Bahrain paper for the adoption of guidelines (including financial implications) when considering the Development Agenda process; for referring matters on WIPO's functioning to competent bodies in WIPO for consideration; and a request to developed countries to enhance cooperation between research institutions in developed and developing countries.

According to the Chair's Summary, the IIM decided to organize its discussions on the basis of the list of proposals derived from written submissions. A useful exchange of views took place on 10 (of the total 24) of the proposals. The next session of the IIM on 20-22 July will consider the 24 proposals and any possible new proposals.

Earlier on Wednesday, a lively discussion took place on several proposals.

The most interesting was on three related proposals (by the Friends of Development Group) to formulate principles and guidelines for norm-setting activities in WIPO; to undertake independent evidence-based development impact assessments with respect to norm-setting activities (proposed and existing treaties); and to hold public hearings prior to the initiation of any norm-setting initiatives.

The proposals, contained in the FOD Group paper (IIM/1/4), arise from the need felt by the Group to review the premises of norm-setting (or

rule-making) in WIPO. The FOD Group proposes that development principles are given central place in future negotiations on treaties and other rules in WIPO, and that independent "development impact assessments be conducted on proposed as well as existing WIPO treaties."

Introducing the proposals, Brazil said the promotion of pro-development norm setting is a crucial component of a broad framework that should be in place in WIPO. There is a lot of concern that the new IP norms with high standards are placing social and economic burdens on developing countries. These standards were designed with little consideration for the costs and benefits to developing countries.

Brazil said that norm setting in WIPO was dominated in the past and still today by a paradigm that regards IPRs as unequivocally positive and the only way to promote intellectual creativity. IPRs tend to be seen as ends in themselves, and this is a matter of concern. WIPO has a role to play, to ensure that IP rules advance development objectives and it bears special responsibility.

Brazil added that until now, it seems that norm setting in WIPO is aimed to encourage agreements solely to protect IP. This is evidenced recently by the attempt to launch the patent agenda, which in its view, does not respond to development objectives and is not concerned about developing countries'

interests.

It was glad that there seemed to be broad agreement on the need to mainstream development in WIPO, including in norm setting. The challenge is to determine how norm setting can incorporate development concerns.

The FOD paper proposes principles and guidelines for norm setting so that WIPO has a framework that ensures that the development dimension is considered in norm setting.

Brazil said that although some people have said there is nothing stopping WIPO members taking up development issues, in fact it has been difficult to get these issues addressed.

Brazil said the FOD had proposed five main principles and guidelines for norm setting. First, to ensure that norm setting is member driven, and that only member states propose initiatives in the norm setting bodies. Second, to ensure that these activities are pursued in light of assessment and justification of sustainable development.

Third, in all norm setting activities, there should be a recognition of the different levels of technological, social and economic development of WIPO member states.

Fourth, is the recognition of the rights of other stakeholder groups and the public as users of products of innovation. Our concern, said Brazil, is that norm setting in WIPO has been dominated by the interests of rights-holder groups, business groups and the private sector. It is important to ensure that the views of the public interest groups also input in norm setting activities.

Fifth, is to ensure that all norm setting is compatible with and supportive of objectives of other international instruments, such as the MDGs and the Convention on Biological Diversity.

Brazil said the FOD had also set out mechanisms to ensure implementation of the principles. The first is to undertake development impact assessments of the effects of each norm setting activity on health, education, job creation and so on to be made by an independent WIPO research and evaluation office.

The second mechanism is the holding of public hearings before norm-setting, involving broad civil society participation.

Commenting on the proposals, India said that WIPO, in the exercise of norm-setting, should be guided by the development principle and its rules guided by development concerns of developing countries. IP standards should differ for developing and developed countries, and safeguard provisions should be in all the exercises.

India added that development impact assessments are a standard feature at the domestic level in norm making. There should thus be no objection to extending it to the international level. Public hearings are also normal at the national level. Thus, a call for public hearings before norm setting in WIPO should be accepted.

India added that IPRs impact on the life of everyone. The users of the IP system must encompass the pubic and third parties. The interests of all stakeholders should be taken into account in norm setting in WIPO.

IPRs must be respectful of other concerns, captured in the MDGs which should provide overarching guidance in any norm-setting. "We should respect CBD."

Under no circumstances can universal Human Rights be subordinated to IP protection.

Pakistan, supporting Brazil, said that in the past few years, developing countries have had to comply with onerous IP standards, termed as minimum standards somewhat misleadingly. They also had to set up enforcement mechanisms involving significant costs.

The longer term benefits may materialize, but when this happens and on what scale is unclear. While developing countries are still absorbing the costs of high IP standards, additional norms are proposed. Through harmonisation of patent laws and also through bilateral trade agreements developing countries are asked to subscribe to even higher standards.

Pakistan added that the socioeconomic implications are problematic, and the benefits are unclear. In this context the pursuit of an ambitious norm-setting agenda without adequate debate on the economic effects of the proposed norms may have grave consequences for all countries. Increasingly, a maximalist approach to IP is leading to bestowing property rights inappropriately.

Recently there are trends to grant patents to discoveries (like for human genes), to broaden the scope of patents, to lengthen the duration of protection, and to gloss over requirements of full disclosure, making it difficult for inventions to be studied by others. This creates an environment where Research and Development becomes problematic - not only scientific research but also the ability of firms to enter markets with new products has become more difficult.

These and other factors such as impediments to reverse engineering are some IP mechanisms that pose undesirable barriers to market entry and stifle competition. They affect developing countries' ability to innovate and compete. There is also a growing body of evidence that competition is being impeded in developed countries too, due to IP. There should be a shared concern of developed and developing countries and a joint endeavour for solutions to restore the balance.

There is a need for the Development Agenda to evolve specific suggestions and measures that enhance flexibilities and bring greater balance so as to attain shared development objectives like the MDGs rather than hampering them by IP in its present form.

Issues such as pricing and availability of educational and health products, anti-competitive practices, and prevention of misappropriation of traditional knowledge and genetic resources will have to be addressed in this process.

On development impact assessments, Pakistan said these are really needed.

The socio-economic implications of norms need to be analysed to identify likely impacts on countries with different development levels. While embarking on norm setting initiatives, some basic questions should be addressed. Does the initiative constrain developing counties from innovating, acquiring knowhow, and having access to goods at affordable prices?

If there are possible downsides, then are these countered by adequate exceptions and flexibilities? Are there clauses to review the impact of the new instruments? Development impact statements should ensure balanced norm setting and generate information that can be used to forge consensus on desirability and nature of norms that "we can agree on."

On public hearings, the FOD proposal is in consonance with what Pakistan has been saying about transparency and inclusiveness, and it is an imperative to ensure these principles are adhered to.

The US said it cannot support any of these three proposals. They are based on a misconception, first, that WIPO has neglected development concerns and second that strong IP hinders development goals. The US supports social and cultural development and goals. WIPO must contribute more to these through fostering IP throughout the world.

The US added that development should not be a pretext to weaken the IP system, undermining development. The US asserted that WIPO should deepen rather than dilute its IP expertise, to contribute to development. The US disagreed with the perception that in norm-setting WIPO has viewed higher IP levels as an end in itself.

The US also differed from the FOD paper's view that in the WIPO patents committee, only the patent holders' approach was brought to meetings of the committee. According to the US, the interests of a broader group of stakeholders were involved. It thus had great concerns about the FOD suggestions.

It was also concerned about the idea of an impact assessment made by an office. Who would be a member of that office, and how will the studies be conducted? It said that it could not support this.

The US also disagreed with proposals to have preordained provisions in treaties. Negotiations should decide on provisions, which should not be preordained. The US was also sceptical of the proposed public hearings. The current WIPO system allows for inputs from stakeholders through oral presentations and electronic forums and this input can continue. It would be concerned with anything else.

South Africa noted that there are mixed feelings on the Development Agenda.

To some, it brings fear and to others it is bringing hope. There was fear that reform will stall progress. "As a country we have undergone process of radical reform. In our case, reform has advanced the least developed sections of society." South Africa said there should be IP provisions to suppress anti-competitive practices.

The UK accepted that norm setting should be member driven. It questioned the need for guidelines since all members can put forward proposals. On impact assessment, it was unclear if the national-level practice can be transferred to international arena.

China said it hoped WIPO would take development into account in norm setting. It would like to support WIPO to set more norms but "if we don't take into account the proper criteria then it would be difficult for WIPO to play its due role in norm setting."

Canada agreed that the modification of IP standards and development of international instruments needed evaluation of costs and benefits. However, it was not convinced of the need for guidelines. Canada uses impact assessment at the national level. It wanted to know how it would apply to the international arena.

A debate then took place on the UK proposal to place the Development Agenda issues at the Permanent Committee on cooperation for development related to IP. (PCIPD).

The UK said its government had changed its mindset on IP issues because of the initiatives by an re-energised development department. Its proposal to use a revitalized PCIPD for the WIPO development agenda is about the same idea.

In a repeat of the previous day's debate, several developed countries (including Canada, US, Romania, Italy for Group B, Japan, Switzerland) supported the UK proposal while many developing countries (Argentina, Brazil, Algeria, India, Colombia) were opposed to it, preferring that the Development Agenda process continue under the IIM, which would report directly to the General Assembly.

Brazil said the Development Agenda could not be confined to a body dealing with technical assistance. It refuted suggestions that the developing countries are trying to use the Development Agenda to block discussions in WIPO. "This is out of line. Instead, we are trying to broaden the scope of WIPO discussion to be more UN-like. It is up to members especially developing countries to have a say, and not only countries with the largest number of rights holders." The Development Agenda is not anti-IP but wants to broaden it to take account of effects of norm-setting on developing countries.

Brazil said when some participants said that IP should not be subjected to a development consensus, it was concerned. What then should IP be subjected to? Brazil referred to a statement by an organization speaking on behalf of IP rights holders, who had said that the Substantive Patent Law Treaty (being discussed in WIPO) is urgently needed and should not be slowed by the Development Agenda. Brazil said this showed that those who speak on behalf of rights holders want to separate norm setting in WIPO from development, to avoid any possible linkage between the two issues.

Brazil added that the core of the Development Agenda is precisely the opposite, to merge two worlds that have been separate till now. "To do this, we should not confine the Agenda to a body dealing with technical assistance, whether it is rejuvenated or not. By doing this the perspective of development is buried, and technical assistance itself also suffers as its committee is overtaken by the development debate." The suggestion to refer all development issues to the PCIPD is like having an intention to create a garbage can in the PCIPD. Countries should not discuss serious issues in that fashion. "We have an ongoing process, which is the IIM, and the discussion should be kept there."

India said it was surprised that the UK had chosen one committee, the PCIPD, to address the multifarious issues. This is unacceptable as it does not concern only that committee.

Eventually, after IIM process, the work has to be addressed in all committees. The PCIPD is unsuitable and inept to address questions of norm setting. Since all the bodies are engaged in development, it is best that the IIM discuss all the development issues, and give recommendations to the General Assembly, which would identify which bodies should take up what issues to incorporate in their respective work programmes.

Near the end of the meeting, several developing countries invited Bahrain to explain the proposals it had submitted on behalf of several Arab states.

They also made preliminary comments on some aspects of the Bahrain proposal.

However, Bahrain declined to introduce its proposal or to respond to the comments, stating that it would do so at the next IIM.

Several non-governmental organizations also spoke at the meeting. Several represented industry groups or associations of IP rights holders. Many others represented consumer and development organizations, people with disability, associations of librarians, and users of digital technology.

(* With inputs from Sangeeta Shashikant.) +

