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WIPO starts talks on Development Agenda's substantive elements

Geneva, 22 June (Martin Khor) -- The World Intellectual Property

Organisation (WIPO) finally began discussion on the substantive elements of

what could constitute a Development Agenda for WIPO, as a meeting tasked

with coming up with recommendations agreed to commence work based on a list

of proposals submitted to date.

The second session of the inter-sessional intergovernmental meeting (IIM) on

a Development Agenda for WIPO is taking place on 20-22 June. A third session

will be held in July and a report submitted to the WIPO General Assembly.

Most of Tuesday's meeting was spent debating about procedures on how to

proceed. The IIM chair, the Paraguayan Ambassador, Rigoberto Guato Vielman,

proposed a set of four clusters of issues, on the basis of which discussion

could take place. These comprised capacity building and public policy

issues; norm-setting; the role and mandate of WIPO; and other issues.

The day before, Brazil, on behalf of the Friends of Development (FOD) group,

had proposed a similar approach, placing various proposals submitted under

four categories (norm-setting in WIPO; review of WIPO's mandate and

governance; technical assistance and capacity building; technology

development, access to knowledge and related competition policies).

During the discussions, many developing countries supported that substantive

discussion should take place without further delay and that the discussion

should be structured according to "clusters" or "categories" such as those

suggested by Brazil or the Chair.

However, several other delegations were opposed to the way the issues had

been clustered or categorized in the particular themes.

This prompted Brazil to put forward another paper which listed the various

proposals that have been presented, but without placing them within any

themes or clusters. The Brazil proposal was accepted, and the meeting

proceeded to discuss the issues, item by item.

Another major contentious issue during the IIM (starting from the first

session in April) is where, within the WIPO structure, to locate future work

on the Development Agenda initiative.

On Tuesday, wrangling continued among delegations on whether the Development

Agenda (DA) process should be carried forward through a mechanism (like the

IIM or an upgraded version of IIM) overseen directly by the WIPO General

Assembly, or by a WIPO subsidiary body such as the Permanent Committee on

Cooperation for Development related to intellectual property (PCIPD).

It was clear that the developed countries wanted to place future work on the

DA in the PCIPD. This was opposed by most developing countries, which saw

this move as a ploy to marginalize the DA initiative by locating work on it

in a subsidiary body whose main activity has been to review technical

assistance. The FOD Group and several other developing countries would like

the DA initiative to have high priority in WIPO and to have influence over

all its activities and committees, and they think this would not be possible

if the DA initiative were placed in the PCIPD.

The Brazil paper that is now the basis for structuring the substantive

discussion of DA issues is entitled "The WIPO Development Agenda: Listing of

Specific Action-oriented proposals by Member States as of June 2005." The 15

proposals (and their proponents) listed are as follows:

1. Proposal to amend the WIPO Convention to include language on the

development dimension. (Proposal by FOD).

2. Proposal to establish a WIPO standing committee on IP and technology

transfer

(FOD).

3. Proposal to consider the elaboration of a treaty on access to knowledge

and technology.

4. Proposal to formulate and adopt principles and guidelines for technical

assistance

(FOD).

5. Proposal to establish an independent WIPO evaluation and research office

(FOD).

6. Proposal for measures to ensure wider participation of civil society

organizations and public interest groups in WIPO (FOD).

7. Proposal to formulate and adopt principles and guidelines for

norm-setting activities in WIPO (FOD).

8. Proposal to undertake independent evidence based development impact

assessments with respect to norm-setting activities (proposed and existing

treaties).

(FOD).

9. Proposal for system of holding public hearings prior to initiating any

norm-setting initiatives. (FOD)

10. Proposals to improve information sharing on technical assistance

including establishment of databases, a dedicated webpage and a WIPO

partnership office (US; FOD; UK; Mexico; Bahrain/Lebanon).

11. Proposal on work to define and separate WIPO Secretariat's technical

assistance and norm-setting related functions.

12. Proposal to formulate and adopt a code of ethics for technical

assistance staff and consultants (FOD).

13. Proposal to develop indicators and benchmarks for evaluating WIPO

Technical assistance (FOD).

14. Proposal to reinvigorate the PCIPD (UK).

15. Proposals to increase WIPO technical assistance based on the current

WIPO Secretariat's philosophy, design and content development (Mexico and

Bahrain).

The Brazil paper enjoyed widespread support. The African Group wanted the

opportunity to add on to the list. Brazil explained that its list was not

intended to be exclusive and the African Group was welcome to add to it. The

Chair, Ambassador Vielman, agreed that it would be an open list which he

would use to improve on, and to base the discussion on.

The US said it was glad to see the Brazil paper, but would like to word its

own proposal rather than accept the way it was characterized in the paper

(in point 10). It proceeded to suggest this as: "Proposal to strengthen the

strategic use of the IP system including its flexibilities for development

including the creation of a WIPO Partnership Program. This would entail,

inter alia, the creation of a WIPO Partnership Database and a WIPO

Partnership office." [The US language was later adopted as point 10 bis].

The US added that its proposal is premised on recognizing the benefit of IP

and WIPO's role in development. It is not just about technical assistance

(TA). It is instead designed to build on existing successful work by

bringing together all stakeholders. It outlined the proposal for a database

and a partnership office.

The discussion then focused on the US proposal. Mexico raised the issue of

costs for the database, website and office. How much would it cost and who

would pay for it?

Canada found the US proposal compelling and wished to pursue it further. The

UK said the US proposal was an important contribution, but also that WIPO's

TA activities should be evaluated. Sweden supported the US proposal and the

UK statement. Australia also supported the US.

Argentina said technical assistance should be linked to other elements that

it did not find in the US proposal. Technical assistance should be based on

needs and requests from member states. That's why the FOD paper suggests a

real evaluation of these TA efforts.

Pakistan agreed that TA is important in WIPO's work and the US proposal

would strengthen it. However, it found the conspicuous absence of relevant

ideas in the discussions on TA. It said that the discussions on the DA would

need to change the mindset of members, and this should then have an effect

on the US-proposed TA program. "We are talking about the need of having

development in the IP system, and not about having IP in development."

Brazil explained that the FOD paper (IIM/1/4) mentioned information sharing

as being useful for technical cooperation. It was not intended as a stand

alone proposal. Information sharing should be accompanied by principles and

guidelines for pro-development technical cooperation.

The US, in response, said that in its proposed activities, private sector

interests would be involved with the donor agencies. However, it would be up

to the developing countries which programs to implement. Much of the costs

could be met by extra-budgetary resources and the existing budget of WIPO.

The meeting then discussed item 4 of the Brazil list (adopting guidelines

for WIPO's TA activities). Introducing the proposal, Brazil on behalf of FOD

noted that WIPO plays an important role in the implementation of the TRIPS

Agreement in developing countries. The legal and technical assistance

activities of WIPO should include the implementation of the pro-development

aspects of the TRIPS Agreement including Articles 7, 8, 13, 31, and 40 and

the Doha Declaration on the TRIPS Agreement and Public Health.

These principles and guidelines for development and implementation of

technical assistance (in the FOD papers WO/GA/31/11 and IIM/1/4) would serve

as a road-map.

It also referred to the report of the UK's Commission on IPRs which had also

commented on WIPO's TA.

The UK expressed concerns about some of the FOD's proposed guidelines, and

said the PCIPD is the ideal forum for discussing these issues. This would

also allow for the discovery of how other committees provide technical

assistance.

Canada said it preferred a demand-driven approach to TA. Often, TA is

delivered in isolation from other development work, and it wished for a

rational WIPO policy. This issue should be discussed in PCIPD.

India said it was surprised that the UK and Canada wished to push this

discussion to the PCIPD. It said the FOD proposal raised the fundamental

question whether technical cooperation can actually be used to aid

development. This question clearly does not belong in PCIPD, as it refers to

a more meta-level consideration, and this is not suitable for the PCIPD to

deal with.

The UK said it wished to explain that the PCIPD is a "legally set-up body"

that is already in existence. All members of WIPO can participate, and it

has an extremely broad mandate. Its proposal is that this body, properly

reinvigorated, is the ideal venue for this discussion. It was therefore

surprised that India was surprised.

Argentina wanted to set the proper context. The DA proposal does not have

separate components but it is holistic. The FOD is not proposing a technical

procedure, but is rather trying to get to a conceptual framework for this

work. Algeria agreed with Argentina, India, and Pakistan that IIM had a

mandate to deal with the DA issues.

Argentina was opposed to proposals to send the DA issues to the PCIPD. The

General Assembly had given the IIM a clear mandate. "Why should we leave

these issues to another body when our mandate is so clear here," asked

Argentina.

Australia agreed with the UK that the PCIPD had the scope to take up the DA

issues, which could be "mainstreamed" there.

The US said it had concerns about the FOD proposal on TA. It agreed with the

UK that the discussions on the principles proposed by the FOD should be put

in the PCIPD.

Pakistan said there is currently not a development orientation in the

delivery of TA and that the FOD proposal addresses this gap. It disagreed

with placing discussions in the PCIPD. First, the PCIPD is currently

structured towards maximizing IP. Second, the task of having a DA for the

entirety of WIPO has been handed to the IIM. Passing the buck is not the way

to deal with it.

Brazil said it was concerned by remarks made by some that the IIM is not the

appropriate forum to address certain proposals such as the FOD principles

and guidelines for TA. "We have a clear mandate from the General Assembly to

consider these proposals. This is the forum tasked to discuss these

principles and guidelines." It rejected the UK suggestion for PCIPD to be

the forum for this discussion.

Argentina, referring to what the US said regarding the FOD-proposed TA

principles and guidelines, said it is true that "we have different

philosophical concerns, but that is no reason to condemn the principles,

which in fact could be made even more broad and encompassing."

India also found it hard to understand the objections that the US or anyone

else could have on the FOD proposal on TA. It also had a problem with the

proposals that the issues should be taken up in other committees.

India said there is a perception that the IIM is a "general committee". Thus

it is surprising that there should be suggestions of passing issues to other

committees. India gave as an analogy the on-going UN reform process, in

which four sets of issues are being dealt with. "If we were to follow the

logic of the Western countries in the current discussions at WIPO, then the

UN reform process would be disbanded and the issues would be passed on to

corresponding committees. This was not the case with the UN reform process."

India added that the IIM is also about a substantive process involving the

reform of WIPO, which lacks a development dimension. The developing

countries want to have a fresh look and fill this lacuna (of the lack of

development dimension) which had existed in the past 30 years in WIPO, which

is a UN agency.

The best way to undertake this reform process is for a separate body like

the IIM to look at all issues, so that delegations are able to decide how

best the organization can take its work forward, said India.

It added that the IIM is involved in a mini reform process, mirroring the UN

reform process taking place in New York. It would not be wise if issues

belonging to the IIM are passed on to other bodies without there even having

been a comprehensive discussion on what solutions may advance the

Development Agenda.

Discussions on other items and on a Chairman's Summary of the meeting will

take place on the final day of the meeting. +

