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WIPO "development" meet ends without deciding future work

Geneva, 24 July (Sangeeta Shashikant) -- A meeting of the World Intellectual

Property Organisation (WIPO) ended on the night of Friday (22 July) without

agreement on recommendations to transmit to the WIPO General Assemblies on

how to proceed with the initiative of several developing countries on

establishing a "Development Agenda" for WIPO.

The third Inter-sessional Inter-governmental meeting (IIM) on a Development

Agenda had been scheduled to adopt recommendations on the initiative,

including on the institutional follow-up process and an indication of the

issues that should be covered.

However, wrangling among the members, mainly on which forum within WIPO

should be charged with following up on the initiative, prevented the meeting

from being able to come up with a Decision on recommendations for the

General Assembly (GA).

In informal consultations during Friday, the United States and Japan refused

to accept the proposal of developing country groupings that the mandate of

the IIM as the mechanism to discuss the Development Agenda be extended. The

two countries, supported by Canada, insisted that the venue be shifted to

the Permanent Committee on Cooperation for Development related to

Intellectual Property (PCIPD).

This was unacceptable to the developing countries advocating the Development

Agenda as they saw it as a move to marginalize their initiative, since the

PCIPD has hitherto only dealt with technical assistance (TA) issues.

The Assembly at its last meeting in October 2004 had established the IIM

process and mandated it to prepare a report with follow-up recommendations

to be considered at the next Assembly in September.

As a result of the inability to reach substantive agreement, the meeting

only agreed that factual reports of the three Inter-sessional

Inter-governmental Meetings, including the statements of all delegates,

would be submitted to the GA.

A resumed third IIM session will be held before the GA to discuss and

approve the draft report of the third IIM. The Secretariat will prepare the

Draft Report and communicate it to members by 15 August. Comments are to be

communicated to the Secretariat by 31 August. The Secretariat will prepare a

revised draft that will be discussed at the resumed third session. The

resumed third session is expected to take place early September, the date to

be confirmed by the Secretariat.

Brazil, on behalf of the Group of Friends of Development (FOD), the African

Group, the US and the European Community (EC) presented different proposed

decisions that should be adopted by the GA.

These proposals were discussed at informal consultations on Friday in an

effort to reach consensus on recommendations to the GA. However, after more

than two hours, the delegates returned to the plenary, failing to achieve

agreement.

Developing country delegates said that the consultations broke down over the

contentious issue on the "forum" to follow up on the DA initiative. The US ,

Japan and Canada were insistent that the DA proposals be discussed at the

PCIPD. The FOD Group, African Group, the Arab Group and the European Union

were all in favour of renewing the IIM process.

One delegate, expressing frustration that a few developed countries decided

to block the consensus, was concerned that their intention was to use the

developing countries' desire to extend the IIM's mandate as a trade-off for

the developed countries' desire to move ahead with negotiations on the

substantive patent law treaty on the basis only of the few issues advocated

by them (whilst removing the developing countries' issues off the SPLT

agenda).

According to this scenario, this attempt at "trading off" would be made at

the General Assemblies meeting. It was thus important not to make a decision

on future work now, but to pass on the decision to the General Assemblies.

The Chairman of the meeting, Ambassador Rigoberto Gauto Vielman of Paraguay,

told the plenary that members during the consultations agreed that the

discussion on the DA must continue. However, there were different views on

how the debates could continue, with different proposals on renewing the

IIM's mandate and continuing work at the PCIPD.

He added that a majority accepted that the work continue within the IIM, but

some were not able to accept that proposal. As a compromise, it was agreed

that the GA would decide how to work in the future, he said. The IIM would

submit a factual report on what took place in the meeting, reflecting the

work members would like to do without stating the forum.

The meeting then heard concluding remarks by delegations. Argentina on

behalf of FOD said although a majority of delegations agreed on the forum, a

positive outcome was not possible. Many delegations are willing to accept

that this meeting adopt a recommendation to the GA and most agree that the

IIM process should be renewed as it had not finished examining all the

existing proposals and new proposals will be submitted.

It had explained that forwarding this work to PCIPD is not an acceptable

solution. Argentina said the IIM should recommend to the GA to renew the IIM

process, with three additional 3-day meetings until July 2006 to address the

existing and new proposals and to report to the 2006 General Assembly action

to be taken with regard to the proposals. This is a "minimum proposal" that

could be presented to the IIM, but unfortunately there was no will to accept

it.

India said that it had not foreseen that the issue of "forum" would be

problematic. As the meeting had not seriously discussed any single proposal,

it was logical to continue with the IIM. This was the "customary thing to

do", and India expressed surprise over objections to that decision.

To leave open the question of the "forum" for the future was baffling as it

was not customary to change horses midstream. "We were asked to change from

a horse (referring to the IIM process) to a mule (referring to the PCIPD)

and so we remain at a loss why these suggestions were made".

Sri Lanka said that it was sad that although a large majority wanted to

continue the IIM process, consensus was not achieved. It thanked the FOD for

their DA initiative and supported its proposal to renew the IIM process.

Pakistan said that the GA decision gave a mandate for IIM to examine

proposals and come up with recommendations. During the first half of the

IIM, the discussion was on procedural matters and only a preliminary

exchange had taken place on substance. The work has not ended but members

are being asked to dismantle the whole thing, without finishing the job

assigned to IIM.

It said this depicts a lack of seriousness to the issue of development and

this is a sad development. The situation is "consensus minus few", said

Pakistan, requesting that work be allowed to continue at the IIM, and this

is the minimum recommendation that should be made to the GA

The US said that it felt positive that there was agreement to discuss all

existing and future proposals. It suggested PCIPD as the forum for future

discussion as there is no limit on its mandate. The IIM process has been

useful for preliminary discussion, but this process agreed to at the last GA

was a compromise. The FOD had called for a Working Group but a large number

of delegations had wished that the PCIPD be the forum and as a compromise

the IIM was convened, the US said.

It said that the report to the GA should be factual and the GA should decide

on the forum. It added that its proposed decision was the only one not to

prejudge the outcome. It said that the report to the GA should list the

proposals, recall constructive discussions, and note the full agreement to

continue discussion on all proposals without prejudice to the forum.

Morocco on behalf of the African Group supported the proposal to renew the

mandate of IIM, saying that their proposals had not yet been discussed at

the IIM, and that it should be dealt by IIM as with other proposals.

Chile supported the renewal of the IIM process and said that it was

reasonable. It also said that the African Group has submitted proposals and

it is entitled to see the proposals treated in the same way. Chile will also

be submitting a proposal and wanted similar treatment. Many developed

countries that initially felt that the forum should be the PCIPD have

changed their minds and urged delegations that opposed the renewal of IIM to

be more flexible.

Japan said that the IIM process was meaningful and significant but the IIM

process was a compromise from the last GA. The IIM's function was to prepare

a factual report by 30 July and after that the IIM process should end. It is

not appropriate for IIM to decide on the process as it should be decided by

the GA. Bahrain said the matter should be referred to the GA to decide and

put in place appropriate mechanisms.

Brazil expressed its frustration that there was no agreement on

recommendations for the GA during informal consultations. There was ample

agreement in simply extending IIM for all proposals and on the same footing.

The FOD has presented a substantive document on DA, but the proposals have

not been fully considered up till now. Even proposals by developed countries

have not been discussed and there is no agreed outcome nor any negotiation

on anything yet. The IIM has not reached this outcome yet, so it is

important that it is continued. To change forum in mid-course diminishes the

DA and does not put WIPO in good light, added Brazil.

It said the only way to not prejudge is to continue with the IIM process.

The IIM is not a permanent body and it has to work until there is an

outcome. It was concerned that there was an unfortunate lack of agreement on

the continuation of the IIM because of the positions of a few. At the GA "we

might see the DA suffering from reduction in the level of importance and it

would speak poorly of WIPO and its members in their dealing with the DA."

It said that the report to the GA should contain the reports of the three

IIM sessions and it should indicate clearly that there is a majority

position favoring the continuation of an IIM process.

China indicated that it preferred the IIM format because this format was

decided by the GA. Its mandate has not yet been discharged.

South Africa said discussion should continue in the IIM and the African

Group proposal needs to be discussed within the renewed mandate. Botswana in

support of renewing the IIM process said that its delegation was not happy

with the "injustice and treatment" given to the African Group's proposal and

expressed hope that its proposal would be discussed as others, in the same

structure.

Algeria made clear that the intention was not to make the IIM into a

standing committee. However, at least one proposal has not been presented to

the plenary and if the proposal cannot be presented, it should be clearly

stated in the report that the African group has been deprived of the right

to present its proposal.

Senegal favored the renewal of the IIM mandate because it wanted all the

proposals to be dealt with on an equal footing. If the most that can be

hoped for is a factual report, then it should be reflected that a vast

majority wanted to renew the IIM. Egypt supported the statements of all

delegations in favor of renewing the IIM process.

Canada said that there was unanimity that discussion needs to continue and

the need to discuss other proposals on an equal footing. It also said that

while there was frustration over the process, there has been a good

discussion. A decision can be reached at the GA.

India suggested that the report mention the three delegations having an

objection to the IIM continuing, by name. If they objected to this, then the

IIM discussions should be recorded as accurately as possible, instead of an

attempt to summarize, so that the record can speak for itself.

The UK on behalf of the EC which has also endorsed the renewal of the IIM

process in its proposed decision said that it did not believe that the time

spent in the IIM had been wasted. There is now better understanding of each

other's position. It said that the best way forward was to prepare a factual

report and let the GA decide on how to proceed.

The US responding to India's remark said that it was not just one or two

countries that were not allowing the consensus to move forward. Many have

indicated that they would like the GA to decide on the forum.

The Swiss delegation said that it wanted the discussions on the forum to be

held at the GA and it was important for the work to continue.

India responded, saying that by leaving it to the GA to decide on the forum,

essentially what is being said is to leave open the option of the PCIPD to

be a possibility, and this does not reflect the sentiment of the meeting.

Other countries that spoke in support of the IIM option were Iran, Nigeria,

Bolivia, Colombia and Jordan.

On Friday morning, several NGOs made statements. The Civil Society

Coalition, a network of over 25 public interest NGOs from the North and

South, supported the FOD proposals.

It also elaborated on the possible elements of a treaty on Access to

Knowledge proposed by FOD. The treaty could include provisions regarding

limitations and exceptions to copyright and related rights, provisions

regarding initiatives to promote cooperation and investment in open access

databases and scientific journals, free software, expanded access to

government funded research, archives of public broadcasting, and other

projects that expand the knowledge commons, measures to facilitate the

development of open standards, the right to research experimental uses,

practical measures to ensure the implementation of Paragraph 4 of the Doha

Declaration on TRIPS and Public Health, and cooperation to implement Article

40 of the TRIPS, concerning the control of anti-competitive practices.

A representative of the patents, copyrights and trademarks working group of

civil society at the UN World Summit on the Information society (WSIS) said

that during the first summit in Geneva, UN members formally agreed that

knowledge dissemination and sharing are fundamental building blocks of a

knowledge society. It further said that IP if applied carelessly can kill

both along with its potential benefit for society: progress.

Supporting the FOD proposals, it said that the proposal sought to apply

benchmarks to WIPO's policies and treaties in order to maximize their

benefit for all of humankind. It also spoke on how the duration of copyright

should be shortened, the public domain protected, barriers to knowledge such

as criminalizing copyright violations and anti-circumvention measures be

removed and how software patents stifle innovation and pose a threat to

competition. It endorsed the continuation of the overarching IIM process.

The International Federation of Library Associations and Institutions (IFLA)

also strongly supported the treaty on Access to Knowledge. It supported

Brazil's statement that access to knowledge is not just an issue for

developing counties but also for developed countries since knowledge is a

universal tool and equal access is needed for all.

It agreed with Brazil that such a treaty would counter the trend towards the

monopolization and privatization of information by ensuring that information

remains publicly available to nurture education and innovation.

The Third World Network said that "failure by Member States to move forward

on these proposals would mean that they have rejected legitimate objectives

to increase transparency within WIPO, make it more member-driven, increase

access to knowledge, improve and adopt assessment mechanisms, inject

principles of neutrality and balance in WIPO's activities and cultivate a

'development culture' within WIPO". +

