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Clash at WIPO on follow up for "development agenda"

Geneva, 22 July (Sangeeta Shashikant) -- The second day of a meeting at the World Intellectual Property Organisation (WIPO) on establishing a "WIPO development agenda" saw four proposals being put forward for a draft decision on how to follow up on the process.

The Inter-sessional Inter-governmental meeting (IIM) on a Development Agenda is being held under a decision taken by the WIPO General Assembly that it come up with recommendations on how to take forward the development agenda initiative put forward by a group of developing countries known as the Group of Friends of Development (FOD).

Proposals for the follow-up process were presented Thursday by the FOD Group (with Brazil making the presentation), the African Group, the US and the European Community (EC).

These proposals were being discussed at an informal consultation on Friday (the final day of the IIM) at an effort to reach consensus on a decision on recommendations to be submitted to the WIPO General Assembly to be held later this year.

As at 4.30 p. m. Friday, the informal meeting was still going on, and the formal meeting to adopt the decision is expected to convene late this evening.

Of the four proposals, three (by the FOD Group, the African Group and the

EC) are of the view that the IIM continue to be the venue for further discussion on the Development Agenda. The US proposed that the venue be the WIPO's Permanent Committee on Cooperation for Development (PCIPD).

The IIM is so far a temporary mechanism set up under the General Assembly.

The FOD Group proposal to extend the mandate of the IIM and continue work there is aimed at giving the Development Agenda initiative higher visibility and priority. Since the IIM is a mechanism directly under the General Assembly, the Development Agenda work would be better able to influence all of WIPO's activities and subsidiary bodies, as intended by FOD Group, which are the proponents of the Development Agenda.

The developing countries view the attempt by some developed countries to place future work in the PCIPD as an attempt to marginalize the Development Agenda initiative, since this committee's work has hitherto focused only on technical assistance.

A significant development on Thursday was the new proposal by the EC that the follow up work be undertaken by the IIM. Up until then, the EC had joined in with the US and other developed countries to push the PCIPD as the venue for following up on the Development Agenda.

In the closing minutes of the meeting on Thursday afternoon, the UK (which took over the EU presidency on 1 July) announced the EC's support for the IIM process, isolating the US and Japan position.

It proposed that the IIM recommend to the General Assemblies a renewal of the IIM process until July 2006. However, the EC qualified its agreement by requiring that the IIM process be financed essentially by any funding set aside in the 2006-2007 Programme and Budget for the PCIPD.

It also proposed that a subset of proposals (submitted by WIPO members) should be considered during the IIM process and this subset should be kept to a limited number, comprising those issues that are "ripe for harvest".

These are issues on which provisional agreement could be reached most rapidly; or which need to be considered first to inform the consideration of other proposals. The remaining proposals would be placed on a list which would remain open.

According to the EC, the following proposals would satisfy its criteria: (

a) The FOD proposals to adopt principles and guidelines for technical assistance (TA); to develop indicators and benchmarks for the evaluation of WIPO's TA; to ensure wider participation of civil society and public interest groups in WIPO; to establish public hearings prior to the initiation of any norm setting initiatives; and improve sharing of information on TA; ( b) the US proposal to create a WIPO Partnership program and ( c) Bahrain's proposals to expand WIPO's advice and TA for SMEs; to assist member states to set up national intellectual property (IP) strategies; to undertake studies to demonstrate the economic, social and cultural impact of the use of IP systems; to prepare information and statistical data on TA provided; and to establish a voluntary contribution fund.

Brazil (on behalf of the FOD) had also submitted on the first day a draft Decision of the IIM. It recommended that the WIPO General Assembly (GA) should renew the IIM process with three additional 3-day meetings organized until July 2006 and report to the 2006 General Assembly on necessary and appropriate action to be taken with regard to the proposals.

It also recommended that the General Assembly adopt a declaration affirming WIPO's mandate under the 1974 Agreement with the UN and stressing that attempts to pursue upward harmonization of laws on intellectual property protection, without proper consideration of the potential social and economic costs for developing countries and LDCs, runs contrary to WIPO's UN mandate.

The Draft Decision also recommended that the GA approve that a WIPO Evaluation and Research Office (WERO) be formed (to start operation by the end of 2006); adopt at its next session Principles and Guidelines on norm setting and Technical Assistance (TA); initiate a process to develop a code of conduct for TA and a process to consider measures designed to improve the participation of civil society and public interest NGOs in WIPO activities.

While the EC proposal supported the renewal of the IIM process, it did not explicitly support the other recommendations in Brazil's "Draft Decision".

The content of the EC proposal suggests that it wishes to limit discussion in the IIM to selected proposals.

A delegate from the FOD Group expressed concern that this would limit the scope of future discussion in the IIM to matters relating to only technical assistance and wider participation of civil society, neglecting other proposals that are of equal or more importance. The delegate also said it did not know what would be the future of the PCIPD, once the funding is used for the IIM process.

The US proposal was that the IIM recommend that the GA takes note of the proposals and the divergent views expressed on the proposals during the IIM meetings and that the GA refer all proposals to the PCIPD.

The US said that the GA should reaffirm that the mandate of the PCIPD is sufficiently broad to consider fully the proposals made and PCIPD should also be reinvigorated and meet up to two times each year. The US added that the PCIPD would be a far superior forum.

The US objected that the FOD's proposed Draft Decision suggested the approval by the GA of only the FOD's proposals. It added that although development is one of the most important priorities, IP is only one piece to stimulate development. The rule of law, proper macroeconomic policies and addressing corruption are needed to create wealth. The TRIPS Agreement generally provided a framework for development. WIPO has and should continue its work in promoting development.

Iran said the nature of PCIPD and IIM are different. Regarding TA, all countries have recognized the work by WIPO and the DA proposal is to make it more effective. It does not mean that its work is not recognized.

Brazil said that in the report of the 4th session of the PCIPD an explanation was provided, that is the decision of the WIPO conference and the rules of procedure are entirely silent on the mandate. So according to what was stated to the meeting, the PCIPD has no mandate and so the whole idea to discuss issues in a body with no mandate has no substance, Brazil added.

On the FOD draft decision, Brazil explained that it was open to take on board other elements considered by other members, but the broadest proposal was from the FOD. However, the list of proposals is not exhaustive and it could be negotiated and extended.

The US responded to Brazil by saying that since the PCIPD had no mandate, it could take up any question. It also said some delegations may consider it "insulting" that Brazil's Draft Decision did not include other proposals.

Argentina took the floor to respond to the US. It said that it did not believe that the "forum" issue should be at the center of the debate.

On the "Draft Decision", Argentina said that the FOD had tried to reflect those proposals that seem to be the least complex and on which the FOD did not hear any great opposition. This does not rule out any other issue. It is an exaggeration to call it "insulting". These are terms that are difficult to swallow. "Ultimately we are all participating with goodwill," said Argentina.

The US in its Draft Decision included only its own proposal, Argentina added. It further said that it is very open to including other issues advocated by others. The main thing is not to bring all these issues under the mandate of PCIPD and lose sight of the cross-cutting themes.

Chile was supportive of the proposal to renew the IIM process, and indicated that it would submit proposals on the protection of the public domain.

Nigeria said that it was perplexed by the trend in the meetings. It added that "we cannot at this stage see our progress derailed by individual interest over the location of discussion."

Japan said that in its view the report should be factual as there were differences in opinions. It said discussions should continue at an existing body, supporting the US, which suggested that the mandate of the PCIPD is sufficiently broad enough.

The African Group also presented a draft decision for the General Assembly to adopt.

In line with the FOD proposal, the African draft decision asked the GA to decide to renew the mandate of the IIM for continued consideration of existing proposals, including the negotiation of a declaration on IP and Development reaffirming the mandate of WIPO as enunciated in Article 3 and 4 of the WIPO convention and WIPO's 1974 Agreement with the UN. It requested the IIM to submit its report at the

2006 session of the Assembly of Member States of WIPO.

The draft decision also welcomed the results of the Second South Summit held at Doha, which invited WIPO to integrate the DA in all its activities, including the promotion of development and access to knowledge.

It recalled the "imperative of development for the developing countries" as brought out in many international and South-South declarations, and reaffirmed the importance of a mandatory legal international instrument to protect genetic resources, traditional knowledge and folklore in conjunction with other international instruments.

According to the African draft, the GA decides to adopt a declaration on IP and development; reaffirms the importance of reinforcing technical cooperation between WIPO and developing countries and LDCs; requests the Director General to ensure that WIPO development activities take into account the digital divide; are supportive of the Digital Solidarity Fund; and reinforces ICT infrastructure in developing countries and LDCs.

Besides the discussion on the draft decision, the IIM meeting also discussed the FOD proposals to "Establish a WIPO Standing Committee on IP and Technology Transfer" and "to Consider the Elaboration of a Treaty on Access to Knowledge and Technology".

Brazil introduced these proposals, referring to the FOD's main proposal (Document IIM /4) containing 13 proposals on transfer of technology, which should be included in the listing of action oriented proposals. Brazil said that the transfer and dissemination of technology should be a fundamental objective of the IP system, yet its interface with IP remains a problematic issue on the international agenda. There is concern that the international community has failed in coming up with solutions to deal with this problem.

It is stated by some that new norms or stringent standards of IP will automatically lead to greater transfer of technology but the experience of developing countries in implementing the TRIPS agreement suggests that these assertions are unfounded.

Not only have the promised benefits not been delivered, there has been widespread concern that the new norms of protection may be hindering and not facilitating the transfer of technology. The IP system must be made to deliver on those objectives. In this regard, the FOD proposal on Access to Knowledge is an important initiative.

The UK on behalf of the EC said that WIPO should play its role within existing WIPO structures.

Japan said technology transfer can be discussed in an existing body such as the PCIPD. On Access to Knowledge, while it was not against it in the context of IP, the current problems in accessing knowledge should first be identified.

Bangladesh said that both the FOD proposals need to be pursued actively.

Argentina agreed that WIPO has an obligation in its mandate to take measures to facilitate transfer of technology. It also recalled that one of the reasons behind IP protection at the international level and an objective of TRIPS was to increase transfer of technology.

The FOD believed that transfer of technology is an issue which befalls all UN agencies including WIPO. It is an issue that has to be incorporated in the standard setting negotiations and not only in the proposed Committee on transfer of technology. Thus it is strange for the issue to be dealt with by the PCIPD. It further added that the Substantive Patent Law Treaty is at a standstill because many developed countries refuse to deal with transfer of technology in those bodies.

The US disagreed with the proposal to add a Standing Committee on Transfer of Technology. It said this issue can be addressed within the framework of existing bodies. It also gave examples of various initiatives as evidence that WIPO is addressing its responsibility.

The US also said that it could not support a Treaty on Access to Knowledge as they disagreed with its premise. It strongly believed that IP has been the strongest driver of technology and so such a treaty is not necessary.

Brazil said that the PCIPD (which discusses TA issues) did not have the mandate to discuss the budget process and asked how could it then meet the needs of developing countries. The PCIPD has little influence and is a body with limited and narrow focus. Brazil said it did not see how the PCIPD could discuss the transfer of technology. It is completely inappropriate to recommend it since the PCIPD is not even able to do what it is supposed to do with regards to TA.

Brazil added that an Access to Knowledge treaty is very important to developing and developed countries. Even academics in the US and Europe are concerned with the fact of undue appropriation of information that should be in the public domain, in particular information on basic science.

Once information becomes the property of private corporations it is no longer accessible to people worldwide and this is of particular concern to developing countries which will not have access to the information, said Brazil.

It added that in the US, there is an incentive for inventions or research produced in universities that can be patented to be passed on to the private sector. This is worrisome as there is the privatization of academia. By removing knowledge from the general pool of information, there will be less innovation and more monopolies.

This trend has to be countered, stressed Brazil. The proposed Access to Knowledge treaty would ensure that this information remains in the public domain. This is an issue that has been looked at by UNESCO, and WIPO cannot remain unconcerned by this problem. Brazil said that "Access to Knowledge is the real power tool for development", which WIPO should pursue.

On another occasion, the Brazil delegate said that the US seems to reject any thing that can bring changes to this Organization, and said "I hope this is not the case".

What is of concern here is that there are mechanisms working to the detriment of the public domain. It is the public domain that helps to maintain innovation and it is the basis on which education is provided for people, especially in developing countries.

India endorsed both the proposals put forward by the FOD. On Access to Knowledge, India said that many developing countries and LDCs have been contributing to the stock of human knowledge.

However, for many reasons their contributions are not recognized and their inventions are wrongly patented by others, with no real return for them.

Access to journals is becoming more difficult to obtain for developing countries. To India, the issue of Access to Knowledge is very important and should be discussed.

The US assured the meeting that in each of the IIMs, it has expressed a willingness to engage in the issues but it disagreed with the premises on which the FOD proposal is based as it appears to disregard the fact that WIPO has addressed already development concerns. +

