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Third IIM session on WIPO Development Agenda begins

Geneva, 21 July (Sangeeta Shashikant) -- The third Inter-sessional

Intergovernmental Meeting (IIM) began Wednesday at WIPO to continue

discussion on the substantive elements of what could constitute a

Development Agenda for WIPO. This meeting is crucial as a report has to be

agreed to and transmitted to the General Assembly on how the Development

Agenda should be taken forward.

This is the final meeting of a series of meetings that have been held to

discuss the WIPO Development Agenda before the General Assembly meeting in

September.

The IIM has before it proposals submitted by the Group of Friends of

Development

(FOD - sponsored by Argentina, Bolivia, Brazil, Cuba, Dominican Republic,

Ecuador, Egypt, Iran, Kenya, Peru, Sierra Leone, South Africa, Tanzania and

Venezuela), Mexico, Bahrain, the US and the UK. The African Group has also

submitted a proposal for consideration at the third IIM.

In the past two IIMs, significant differences have emerged over many issues

including the conduct of the meetings (i. e. how the proposals should be

categorized and which proposals should be discussed first) and the forum for

discussion ( i. e. whether the IIM is the appropriate forum to discuss these

proposals) . The differences signal the enormity of the task that lay ahead

for Member States at this IIM.

In the last IIM (20-22 June), member states had agreed that discussions will

be based on a list of 24 proposals identified from the different proposals

submitted by Member states. Discussions on the proposals continue at this

meeting.

The IIM process was mandated by the WIPO General Assembly last October to

carry the Development Agenda initiative forward. The first IIM was held on

11-13 April and mainly discussed a 30-page paper by Brazil on behalf of the

FOD Group (IIM

1/4).

At this third IIM, Brazil has proposed a "Draft Decision of the IIM" for

consideration at the General Assembly. It will be discussed during the 3-day

meeting. It states that the "IIM recommends that the WIPO General Assembly

should" renew the IIM process with three additional 3-day meetings organized

until July 2006 (to report to the 2006 General Assembly on necessary and

appropriate action to be taken with regard to the proposals); adopt a

declaration affirming WIPO's mandate under the

1974 Agreement with the UN and stressing that attempts to pursue upward

harmonization of laws on intellectual property protection, without proper

consideration of the potential social and economic costs for developing

countries and LDCs runs contrary to WIPO's UN mandate.

The Draft Decision also recommends the General Assembly to approve the

formation of the WIPO Evaluation and Research Office (WERO), with a view to

bringing the Office into operation by the end of 2006; adopt at its next

session Principles and Guidelines on norm setting and Technical Assistance

(TA); initiate a process to develop a code of conduct for TA and a process

to consider measures designed to improve the participation of civil society

and public interest NGOs in WIPO activities.

The Draft decision also contains two annexes that list principles and

guidelines for norm-setting and pro-development technical assistance in WIPO

(as in the FOD proposal in Document IIM 1/4).

Morocco, on behalf of the African Group, introduced the African Group paper

(Document IIM 3/2).

The proposal is seeking to reinforce and elaborate its views which have been

expressed several times at various venues in WIPO including the IIM. The

African Group welcomed the proposal submitted by the FOD which it had

previously supported in principle, as reflecting the concerns and interests

of African countries.

The African Group proposal recognizes that IP can and does play an important

role in fostering creativity, innovation and economic growth in developing

countries, but it is just one mechanism among many for bringing about

development, and so it should be complementary and not detrimental to

individual national efforts at development.

Towards this objective, the existing international IP architecture should be

made more democratic and responsive to the needs and aspirations of

developing countries and LDCs especially in matters that are vital to the

needs and welfare of their citizenry. The right to qualitative life, access

to vital requirements such as medicines, food, knowledge and prospects for

their intellectual and cultural development, should neither be unduly

compromised nor hampered by rigid and indiscriminate enforcement of IPRs.

The African Group proposal also lists and elaborates on 7 specific areas for

consideration at the IIM. The areas are technical assistance, transfer of

technology, reforming the informal sector in Africa, small and medium

enterprise, information and communication technology, human resources

development and the brain drain, use of flexibilities in international

instruments and norm setting.

The Group in another document identified specific proposals that should be

discussed at the meeting.

These are:

(1) Proposal to WIPO to strengthen national institutional capacity building,

strengthen individual national capacity for patenting of local creations,

and increased assistance to WIPO through donor funding, so as to enable the

organization to meet its commitments in regards to technical assistance work

in Africa.

(2) Proposal to develop criteria and a methodology to select essential

technologies, monitor and facilitate the transfer and the diffusion of such

technologies in accessible and affordable manner to African and other

developing countries.

(3) Proposal for WIPO to contribute to individual nation's self-reliance,

including through relaxation of patent rules in the area of technology.

(4) Proposal for WIPO to create a new body for formulating, coordinating and

assessing all transfer of technology policies and strategies.

(5) Proposal for WIPO to develop an effective review and evaluation

mechanism, on an annual basis, for the assessment of all its development

oriented activities.

(6) Proposal for WIPO in collaboration with other IGOs to develop and

maintain a list of essential technologies, know-how, processes and methods

that are necessary to meet the basic development needs of African countries

aimed at protecting the environment, life, health of human beings, animals

and plants, promoting education and improving food security.

(7) Proposal to request WIPO to adopt an internationally binding instrument

on the protection of genetic resources, traditional knowledge and folklore

in the nearest future, and to work on any initiative intended to facilitate

the implementation of technology-related provisions of Multilateral

Environmental Agreements (MEAs).

(8) Proposal to conduct a study in developing countries and LDCs on

obstacles to intellectual property protection in the informal sector with a

view to creating substantial programs including the tangible costs and

benefits of IP protection with regards to the generation of employment.

(9) Proposal to devise innovative ways and means, including the fostering of

transfer of technology, to enable SMEs take better advantage of

flexibilities as provided by relevant international agreements.

(10) Proposal to expand the scope of its activities aimed at bridging the

digital divide in accordance with the outcomes of the World Summit on the

Information Society

(WSIS).

(11) Proposal to request WIPO to assist African countries, in cooperation

with relevant international organizations, to create, as appropriate, legal

and regulatory framework in order to reverse brain drain into brain gain.

(12) Proposal to request WIPO to examine the flexibilities under the TRIPS

Agreement and Doha Declaration with a view to giving practical advice to

developing and least developed countries on how to enable them to gain

access to essential medicines and food, and also to elaborate a mechanism to

facilitate access to knowledge and technology for developing and least

developed countries.

(13) Proposal to WIPO to establish independent development impact assessment

with respect to technical assistance, technology transfer and impact of new

treaties on developing countries and LDCs.

(14) Proposal to formulate and adopt measures designed to improve

participation by civil society and other stakeholders in WIPO activities.

(15) Proposal to establish a Trust Fund within WIPO to provide specific

financial assistance for LDCs.

(16) Proposal for WIPO to intensify its cooperation with all UN agencies and

IGOs in order to strengthen coordination and harmonization in undertaking

development programmes.

Bahrain also introduced its proposal (Doc. IIM/2/2, co-sponsored by Jordan,

Kuwait, Lebanon, Libyan Arab Jamahiriya, Oman, Qatar, Saudi Arabia, Syrian

Arab Republic, United Arab Emirates and Yemen).

Bahrain's paper essentially stresses the importance of IP and the role of

WIPO in supporting developing countries. It proposed requiring WIPO to

prepare studies on IP to demonstrate the economic, social and cultural

impact of the use of IP systems in member states, and prepare data on TA

given, and increasing financial resources for TA.

Bahrain said that IP is a notion that is not well known in developing

countries as there is not enough focus and that is why they do not take

advantage of IP as they could. It stressed that its proposal is in line with

the Doha Plan of Action that requires WIPO to mainstream development in all

its activities.

Lebanon, Jordan, United Arab Emirates and Syrian Arab Republic spoke in

support of the Bahrain proposal.

Argentina commended the African Group proposal and indicated their

commitment to work on the basis of the document. It also said that IP issues

are increasingly important in "our societies and so it is inevitable that

when developing countries have social policies within their development

plan, they need to integrate IP in a manner that it is not a barrier to

active social policies in general that countries need to undertake."

Nigeria in supporting the African Group proposal said that the proposals

were related to the development needs and aspirations of developing

countries, are not academic and are firmly rooted in the challenges that

confront Africans daily. It expressed hope that any recommendation or formal

proposal to the Assemblies will reflect the content of African Group

proposal.

Egypt thanked Bahrain for its proposals and the clarifications and

assurances that the proposal follows the spirit of the Doha Plan of Action.

It said, "We find this very comforting" and reveals the determination of the

group to change it into concrete wide-ranging results.

It also said that it viewed the elements in the African Group proposal and

the FOD proposal as mutually supportive. Egypt also expressed satisfaction

at seeing more concrete contribution by the Arab countries at the meeting,

noting the contribution by Bahrain and other Arab countries - Algeria,

Sudan, Tunisia and Djibouti - that were aboard the submission of the African

group.

The US supported the thrust of Bahrain's proposal. It said that they

supported an in-depth debate on IP and development in the PCIPD (WIPO's

Permanent Committee on Cooperation for Development Related to Intellectual

Property).

The US noted that the African Group paper restates fundamental principles

including that "IP should be a veritable tool for economic development". It

also said that development is contingent on national development policies

and sovereign nations are responsible for the formulation of the policies.

Brazil said that the Bahrain proposal mostly relates to TA and technical

cooperation and many proposals fall under the Program and Budget Committee

(PBC) and it would be interesting to note to what extent it contains

elements beyond what is already in the PBC.

It also said that there is an indication that the role of WIPO is limited

when it comes to development. The rationale of the Development Agenda is to

widen WIPO's work to incorporate development. Even the WTO has gone through

this process, Brazil said, referring to the Doha Development round. "WIPO

being a UN agency, we would not define the role of WIPO in a narrow manner.

There is a lot of support for WIPO to take on a broader challenge," said

Brazil.

Brazil said, "We are happy to see the proposal by the African Group

acknowledges the FOD proposal", and was also pleased to see that there was

some degree of compatibility and convergence among the two proposals.

Pakistan said the session is faced with two tasks. The first is the

consideration of proposals and the second is the determination of the

content of the report to be submitted to the General Assembly.

At the heart of Development Agenda is the issue relating to the impact of

the IP system on prices of and access to essential goods. Thus, "we need to

enrich our understanding how IP influences 'price-access' questions and

identify various options that may be availed to ensure 'equitable benefits

from IP rules'". The options can range from clarifying and strengthening of

existing flexibilities within the IP system to, where necessary, the

consideration of appropriate changes in existing norms.

Pakistan also said that there were proposals that relate to the mandate,

structure and organizational aspects of WIPO but these are secondary to the

policy space, flexibilities and norm setting proposals.

It indicated that if policy issues were sought to be avoided or side tracked

on grounds of incompatibility with the mandate and procedures of WIPO or

there is lack of responsiveness in addressing these core substantive issues,

then the "secondary" issues will come to occupy "second stage".

Pakistan further added that "we should strive for an 'early harvest' of

proposals on which there appears to be broad agreement. This could include

the proposal on the need for "development impact assessments of proposed

norms", which has been supported by many.

It also said that the IIM would be the best forum in which to continue

deliberations as the Permanent Committee on Cooperation for Development

Related to Intellectual Property (PCIPD) suffers from having a narrower,

technical assistance focus, which would prevent proper consideration of the

much broader issues that have been raised under the Development Agenda.

The Group B countries stressed that a forum for discussion has to be

identified and indicated their preference for a reinvigorated PCIPD to

enhance the Development Agenda debate.

Following the introduction of the Bahrain and African Group proposals, and

general statements by member states, the meeting then proceeded to continue

discussion

(from the last meeting) on the substantive elements of what could constitute

a Development Agenda for WIPO.

Argentina introduced their proposal to amend the WIPO convention, establish

WERO to evaluate the development impact of WIPO activities and to increase

transparency by wider participation of civil society and public interest

groups in the WIPO's activities.

The UK on behalf of the EC said that the development concerns could be

addressed within the terms of the current convention. On WERO, the EC

believes that while evaluation has an important role to play and it sees the

merit in separating management from evaluation, there are concerns that it

would undermine the member-driven nature of the organization.

Senegal said that since the 1967 Convention many more developing countries

have become members. Development issues have an unequalled importance and so

it would be better to reflect it by amending the Convention. This could be

in the form of a declaration that could in some way interpret the Convention

and there is a precedent in favour of that approach i. e. the Doha

Declaration which sets out the objectives of the TRIPS Agreement. It also

said that measures should be taken to improve participation of civil

society.

China said that major IP Conventions have been improved. For example, the

Paris Convention since its inception in 1883 has been amended 7 times. WIPO

is an organ responsible for IP within the UN family and so an amendment is

important in order to face the challenges of the future.

Pakistan and Bangladesh were supportive of the proposals being discussed.

The US, Canada, Japan and the Swiss delegation were not agreeable to any of

the proposals that were discussed. The US felt that the amendment is not

necessary, and that it could be costly and lengthy and it could have

unintended consequences.

On WERO, the US said that the WIPO secretariat can and has discharged its

mandate of overseeing development and there are concerns that with broad

powers a new body might cripple the efforts. It also expressed concern over

cost efficiency, the level of transparency, and objectivity that such a body

would bring into the organization. WIPO should entrust the functions to

member states and not to new bodies, the US said.

The US also said that NGOs are sufficiently represented in WIPO and that it

could not support the idea that user organizations are different from other

NGOs.

India, with respect to the issue of amending the WIPO Convention, said that

the Convention has been interpreted narrowly as serving only the rights of

the holders. Three decades of evolution have passed and some feel that

unless the mandate is redefined, WIPO will not be persuaded that its mandate

is different. Under the 1974 mandate it is clear that WIPO has a broad

responsibility.

An overall balance is required so that maximum good for the maximum number

of people is achieved. WIPO should engage itself reactively in the field of

development in order to foster creativity , innovation, enable transfer of

technology and to have IP legislation that is best suited to each state, and

so it would be useful to have such an affirmation in the form of a

declaration, India said.

On WERO, India said it was dismayed to hear some countries speak negatively

about it. It commended the establishment of WERO and the call for wider

participation of NGOs.

Brazil responded to the many doubts raised over the proposals by the FOD. It

said that the WIPO Convention was oftentimes raised as the basis for upward

harmonization of patent law and that is why the issue of amending the WIPO

Convention is very important, and it has suggested a political declaration

as a first step. It referred to the UN reform process currently underway and

said that there is no reason to shield WIPO from the evolutionary process

towards a more development friendly institution.

With respect to statements suggesting that the WERO may run counter to WIPO

being more member driven, Brazil said that the purpose of WERO was to

strengthen the member driven structure of WIPO. One of the functions of this

office is to ensure cost-effectiveness and increase accountability. Since

WERO would report to the members of the organization, it would not be a

separate entity. Currently, the WIPO Secretariat is not adequately

structured to provide real research and evaluation in terms of impact

assessment. There would have to be an intense debate about WERO so that it

could be fine tuned.

On the issue of civil society participation, Brazil said that traditionally

there is a lot of participation from the business sector which represent IP

rightholder groups and little participation from public interest groups. The

participation of public interest NGOs should be increased as it is essential

to take their views on board.

The Philippines supported the idea on wider participation by civil society

and indicated that there was a need for further discussion on WERO. +

Development: NGOs urge WIPO to move Development Agenda forward

Geneva, 21 July (Kanaga Raja) -- Civil society groups have called on the

World Intellectual Property Organization (WIPO) to move the Development

Agenda forward with concrete recommendations to the WIPO General Assembly

meeting later this year.

The groups made this call at a press briefing Wednesday just as the 3rd

session of the WIPO Inter-sessional Intergovernmental Meeting (IIM) got

underway (20-22 July). The 3rd IIM has been tasked with reporting back to

the General Assembly on the outcome of the discussions on the Development

Agenda that was launched in October

2004.

Two previous IIM sessions were held in April and June where several

proposals were tabled by members on the Development Agenda.

At the press briefing Wednesday, Thiru Balasubramaniam of the Civil Society

Coalition said that "current trends to expand the scope of protection for

patents, copyright and related rights under WIPO's aegis vitiate countries'

policy space afforded to them under the TRIPS agreement, the Doha

Declaration and other international agreements. We welcome the Development

Agenda as a best endeavour to mainstream the development dimension into

WIPO's core. Civil society will not countenance the erosion of public policy

space designed to protect public health and access to knowledge."

Sangeeta Shashikant of Third World Network said that the current global IP

system is dominated by a paradigm of "more rights the better" and WIPO in

furtherance of this paradigm has taken on a "maximalist IP agenda"

advocating that strong intellectual property rights are the only way to

promote creative intellectual activity, and that it will guarantee

development benefits.

The WIPO Development Agenda is a critical response to this paradigm, she

added.

She said that following the obligation to implement the TRIPS Agreement,

which sets minimum IP standards, it became clearer that IP protection has

serious cross-cutting implications for several different areas of public

policy such as health, environment, education and promotion of science and

technological development.

And there is a broad feeling among civil society that TRIPS minimum

standards are already too high for developing countries as these were based

on the standards of industrialised countries. While many developing

countries today are still grappling to implement the "minimum" IP standards

prescribed by TRIPS, understand the costs and benefits of these standards

and implications on society, extensive norm-setting, which in many ways goes

beyond TRIPS, has and is taking place in WIPO, she stressed.

She noted that many public interest NGOs, scientists and academics from the

North and South have been calling for a major reform of the intellectual

property system.

She recalled that more than 500 renowned scientists, economists, legal

experts and public citizen groups in a 'Geneva Declaration on the Future of

the World Intellectual Property Organization' urged WIPO to embrace a more

balanced agenda of promoting creativity and technology transfer in line with

public interest, expressly noting that "Humanity faces a global crisis in

the governance of knowledge, technology and culture".

She also said that the proposal by the Group of Friends of Development (FOD,

comprised of Argentina, Bolivia, Brazil, Cuba, Dominican Republic, Ecuador,

Egypt, Iran, Kenya, Peru, Sierra Leone, South Africa, Tanzania and

Venezuela) concretizes the call for reform into concrete suggestions aimed

at mainstreaming the development dimension into WIPO's activities.

The FOD proposal covers four key areas: the mandate and governance of WIPO;

norm-setting; technical assistance; and transfer of technology.

Sangeeta said that public interest NGOs had actively contributed to the

discussions at the first and second IIMs, and have supported many of the

proposals and concrete suggestions of the FOD.

She noted that 112 public interest NGOs have signed a statement, endorsing

many principles in the FOD proposal and recommending WIPO Member States to

consider five main aspects of the FOD proposal:

* Amend the WIPO Convention to expressly incorporate A Development Dimension

consistent with WIPO obligations as a UN Agency;

* Consider the Elaboration of a Treaty on Access to Knowledge and

Technology;

* Establish an Independent WIPO Evaluation and Research Office;

* Adopt Principles and Guidelines for the Technical Assistance Programme;

and

* Reform WIPO Norms and practices by adopting a work plan to formulate and

adopt principles and guidelines for norm-setting activities in WIPO, to

undertake independent, evidence-based "development impact assessments" and

to ensure wider participation of public interest NGOs at WIPO, in particular

by establishing a system of holding public hearings prior to the initiation

of norm-setting activities.

In that statement, public interest NGOs have also emphasized the need for

policy space for all countries to make their own development strategies and

the need for WIPO's technical assistance to promote the full range of

flexibilities provided by TRIPS.

She stressed that these public interest NGOs are not against intellectual

property rights altogether but are for systems that reward creativity and

innovation that strike the right balance between rightsholder and the rights

of the public such as consumers of essential goods as well as other users

such as small and medium-sized enterprises in developing countries.

She added that the statement by the public interest NGOs is also a call for

Member States to take urgent action to translate the proposals by the Group

of Friends of Development into concrete recommendations for the General

Assembly to adopt and take forward.

Maria Julia Olivia of the Center for International Environmental Law (CIEL)

said that the core of the debate is not the need to introduce development

into the international IP system.

This has already been widely recognized by different international

organizations, she said, pointing to the Doha Deceleration on TRIPS and

Public Health, the Sao Paulo Consensus of UNCTAD, the WIPO Assemblies

themselves, and the Doha Plan of Action of the Group of 77 and China.

She stressed that the ongoing discussions with regards to the WIPO

Development Agenda are therefore about taking specific steps for WIPO to

place development at its centre, as well as for all WIPO work and activities

to reflect a more balanced, comprehensive, and coherent approach to

promoting innovation and creativity.

As the 3rd session of the IIM commences, the crucial point is moving the

WIPO Development Agenda forward with concrete recommendations to the WIPO

Assemblies.

She noted that many of the proposals on the table particularly those put

forth by the FOD and the African Group are not only important to ensure the

WIPO improves its contribution to sustainable development but are also

coherent with other international and regional laws and policies.

The FOD and the African Group, Olivia said, propose undertaking independent,

evidence-based 'Development Impact Assessment' to consider the possible

implications of each norm-setting initiative for core sustainable

development indicators such as innovation, access by the public to knowledge

and products, job creation, poverty alleviation, equity, respect for

cultural diversity, protection of biodiversity, health, and education,

particularly in developing and least developed countries.

Teresa Hackett of the Electronic Information for Libraries (eIFL), which

represents some 4,000 academic and research libraries in developing

countries, said that WIPO strongly influences national IP legislation and

policies and the decisions taken in Geneva impact directly on the lives of

ordinary citizens around the world.

She cited as examples the availability of generic medicines for critical

diseases such as HIV/AIDS and malaria; the ability of a software developer

to innovate by building on existing ideas without costs, waiting periods or

application forms for software development; and a consumer being able to

record their favourite TV program or make a compilation of favourite tracks

from their legally acquired CD collection.

She said that for eIFL members, access to information and knowledge is

critical to the education and training needs of poor countries whose human

resource is central to their development.

Copyright was a major concern as it is a core component of the current

discussions on a Development Agenda. The erosion of access to knowledge

through over-restrictive copyright laws has the effect of sabotaging

development.

She stressed that a Development Agenda that takes account of the needs and

stage of development of a country is crucial to libraries and their users.

Hackett expressed concern over the global trend to maximise IP, often in

favour of a narrow range of rightholders, at the expense of society as a

whole and in particular developing countries.

The current 'one size fits all' approach to copyright law is unjust and

inequitable.

She said that it is unfair that developing countries are expected to adhere

to very strict regimes that developed countries did not have to adhere to

when they were in the developing stage.

These regimes included the upward harmonization of the term of copyright

protection resulting in the reduction of the public domain on which

opportunities for learning and creativity depend; new layers of rights on

information; technical protection measures that prevent users from availing

of lawful exceptions; non-negotiable licences that over-ride fair use

provisions; and free trade agreements resulting in higher IP standards. +

