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SUNS #6158 Friday 8 December 2006
WHO Working Group discussions start taking shape

Geneva, 7 Dec (Riaz K. Tayob*) -- The World Health Organization's Intergovernmental Working Group on Public Health, Innovation and Intellectual Property continued its discussions Wednesday on possible elements of a global strategy and plan of action in relation to intellectual property, and health research and development for diseases affecting mainly the developing countries.

 

The Working Group was established by the World Health Assembly in May 2006, and is tasked with inter alia "drawing up a global strategy and plan of action in order to provide a medium-term framework based on the recommendations of the Commission [on Intellectual Property Rights, Innovation and Public Health]".

 

The discussions have been on the basis of WHO document A/PHI/IGWG/1/4 and A/PHI/IGWG/1/4 Add. 1, both titled "Elements of a Global Strategy and Plan of Action", and identifying areas for action. (See SUNS #6157 for background and discussions on Tuesday including on three other categories in the Elements paper - prioritizing research and developments needs; promoting research and development; and building innovative capacity.)

 

The WHO Secretariat has also produced a document for the meeting, titled "Review of recommendations of the Commission on Intellectual Property Rights, Innovation and Public Health, Report by the Secretariat" (A/PHI/IGWG/1/2 of 23 October 2006) which incorporates all the recommendations of the Commission on Intellectual Property Rights, Innovation and Public Health (CIPIH).

 

The discussions on the Elements has formed the basis of the drafting of two separate documents - "Elements of a Plan of Action" (A/PHI/IGWG/1/Conf. Paper No. 1) and "Elements of a Global Strategy" (A/PHI/IGWG/1/Conf. Paper No. 2), both dated 7 December 2006 and presented on Thursday morning. Discussions on these documents are to take place on Thursday and Friday.

 

During the discussions on Wednesday morning, some developed countries such as the US and Switzerland sought the removal of the categories on "transfer of technology for innovative capacity" and "management of IP", arguing that these areas belong significantly in the mandates of other international organisations. Switzerland said that the danger was that the WHO would be doing the work of WIPO.

 

These two categories had been added at the request of the African Group supported by some other developing countries. The areas of action for these categories were elaborated in an additional WHO document A/PHI/IGWG/1/4 Add. 1.

 

Tanzania said that the issue warranted specific attention instead of "sporadic actions that at the end of the day cannot help the region" because of the low levels of technology "flows", as developed countries were not complying sufficiently with their WTO obligations on transfer of technology. It said that IP needed special consideration as it is known to be an impediment to access medicines and if not managed properly, in spite of the various flexibilities, it will continue to be an impediment.

 

Despite the objections, the meeting proceeded with discussions on the two categories.

 

On the fourth category from the Elements paper on "Improving delivery and access", the areas for action identified by the Secretariat were: (1) support product introduction in developing countries through improved regulation at the national and international level; (2) accelerate regulatory approval of products with potential utility; (3) conduct operational studies to maximize the value and use of new products in high disease burden settings with inadequate health services; (4) implement national and international disease-control policies reflecting impact-evidence of new products; (5) frame policies emphasizing affordable innovations adapted to realities of health-care delivery in developing countries; (6) enact legislation in developing countries for application of the flexibilities provided for in the agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS); (7) establish a database on patent status in a country of a given product; (8) encourage manufacturing in developing countries that complies with good manufacturing practices; and (9) devise ways to curb counterfeiting of medicines and technology.

 

Senegal, on behalf of the African Region, supported the category but added that recommendations 2.3, 2.5, 3.1, 3.4, and 3.5 of the CIPIH report should be adopted. The region also highlighted that good manufacturing practice is "not a preserve of developed or developing countries; once [drugs] are manufactured they must meet the test of safety, quality and efficacy."

 

Thailand highlighted that the "most cost-effective area of action had not been captured". It said that paragraphs 32 and 33 of Doc. A/PHI/IGWG/1/2 is the "lowest hanging fruit" and should be reflected in the Elements paper.

 

These paragraphs refer to the Doha Declaration which clarifies the right of governments to provide in their laws compulsory licensing provisions, and the right to use compulsory licensing to facilitate access to cheaper medicines through import or local production. Developed countries and others with manufacturing capacity and export capacity should also take the necessary legislative steps to allow compulsory licensing for export consistent with the TRIPS agreement.

 

Thailand stressed that countries should take the necessary legislative steps to reflect these paragraphs, while highlighting the need to withstand the pressures of some countries to not make use of the flexibilities available in the TRIPS Agreement.

 

The US, in respect of the action area on TRIPS flexibilities, said that the meeting should "look carefully at the summary resolutions on this so that it reflects consensus views of member states."

 

Norway said that the World Health Assembly (WHA) resolutions were needed and would be useful and asked what formulation the US was referring to. The US responded by referring to resolution WHA 56.27 paragraph 1.2 and WHA resolution 57.14 paragraph 2.4, amongst others. Norway requested the Secretariat to compile WHA resolutions related to this issue for distribution at the meeting.

 

The language in both these resolutions is basically the same in that it asks Member States to consider whenever necessary, adapting national legislation in order to use to the full the flexibilities contained in the TRIPS Agreement. The intervention by the US seems to suggest that it may not be willing to accept any other stronger language pertaining to the use of TRIPS flexibilities, except consensus texts in previous resolutions.

 

Finland, on behalf of the European Union, critiqued the first four action areas in Doc. A/PHI/IGWG/1/4/ as problematic. They were not as clear as the CIPIH report which Finland said "better reflects the issue of delivery." It agreed that countries can use the flexibilities in the context of intellectual property rights.

 

Mexico said that paragraphs 25, 27 and 29 of the "Review of Recommendations" document (Doc A/PHI/IGWG/1/2) which relates to proposals on controlling prices of medicines should be reflected in the Elements paper, although such mechanisms are usually viewed unfavourably by international trade bodies.

 

The fifth category in the Elements paper on "Ensuring sustainable financing mechanisms" was associated with the following areas for action: (1) estimate financing requirements of the plan of action; (2) channel more funds to research organizations in developing countries in the public and private sector; (3) continue to support public-private partnerships and R&D institutions in developing countries and assess their performances; and (4) establish a funding mechanism for research and development for neglected diseases.

 

Thailand proposed that action area no. 3 be improved by adding "to diseases that disproportionately affect developing countries" in the sentence, so that it is consistent with the WHO resolution that established the Working Group. It also reiterated its support for a medical R&D treaty, which it said was a major issue to be discussed in the medium term.

 

Senegal, on behalf of the African Region, supported the action areas presented. It however said that it would like to include that existing funding should be maintained. It further said that it would like to see the establishment of innovative financing mechanisms and the strengthening of Public Private Partnerships (PPPs).

 

Brazil presented "UNITAID" as an example of an innovative funding mechanism (UNITAID is an international drug purchase facility set up by France, Brazil, Chile, Norway and the United Kingdom on 19 September 2006 to be financed with sustainable and predictable resources. The innovativeness of the mechanism lies in the fact that one of the ways it obtains financing is through a levy on air tickets by a group of countries.)

 

Brazil said that "we should go further and not restrict ourselves to specific diseases and drugs; we could keep things broad so that financing can cover all drugs."

 

Several developed countries such as Japan and Norway focused on the need to use existing mechanisms and avoid duplication.

 

The category in the Elements paper on "Establishing monitoring and reporting systems" had the following areas for action: (1) monitor impact on innovation and on access to medicines and other health-care products of TRIPS and of the Doha Declaration on the TRIPS Agreement and Public Health; (2) measure performance and progress towards objectives and targets of the plan of action; and (3) report regularly on progress.

 

Algeria, on behalf of the African countries, called for the setting up of a standing forum which will among others distribute information and consider the implementation of the Doha Declaration on TRIPS and Public Health.

 

Finland, on behalf of the European Union, drew attention to the resolution that set up the Working Group, which requested the Director-General to issue public health-based research and development reports and to continue to monitor from a public health perspective the impact of intellectual property rights. It said that these tasks should be included in the Elements paper.

 

It also said that the WHO should cooperate with the WTO and WIPO and other international organisations on matters of importance to health to ensure better understanding and coordination.

 

The seventh category relates to "Transfer of Technology to Improve Innovation Capacity" (Doc. A/PHI/IGWG/1/4 Add. 1) and the areas of action identified were: (1) provide transfer of technology for discovery of medicines, diagnostics and vaccines, clinical-trial therapy, manufacturing and product regulation through North/South and South/South collaboration, including on natural products; (2) devise a mechanism to promote transfer of technology in developing countries; (3) promote collaboration between institutions in developing countries and industry; (4) developed countries to comply with their obligations under Article 66.2 of the TRIPS.

 

Thailand reviewed some of the notification reports of developed countries to the TRIPS Council on efforts made to implement Article 66.2 of the TRIPS Agreement, which is about promoting transfer of technology to least developed countries. It said that "all references to technology transfer is very general and not specific to health" and " there is nothing on pharmaceuticals as such."

 

India presented that the local working of a patent in a country as one way of ensuring that technology is transferred. India added that "merely issuing a patent and getting disclosure may not ensure that technology is transferred."

 

South Africa proposed that action area no. 2 be improved to read as, "Devise a mechanism to promote and facilitate transfer of technology, technical assistance and strengthening innovation capacity in developing countries."

 

Iran, for the Eastern Mediterranean Region, reminded the meeting that the Commission report said that the present intellectual property system is not meeting the public health needs of developing countries. The poor and sick continue to suffer while big companies continue to make profits from the " strengthening of IP protection and TRIPS plus provisions in bilateral agreements." The challenge is to go beyond the system and it called for a paradigm shift. A global R&D treaty and patent pooling were only two such alternatives, it said. It further proposed the inclusion of " Explore and establish alternate systems for incentivising R&D to address public health needs of developing countries" in the Elements paper.

 

The eighth category is on "Management of Intellectual Property" with areas of action that include:(1) developed and developing countries to enact legislation for application of the flexibilities provided for in TRIPS; (2) establish national and/or regional frameworks to promote and manage intellectual property; (3) compile databases on patent status and disseminate information; and (4) strengthen education and training in the management of intellectual property.

 

Thailand highlighted that paragraph 45 of the Review of Recommendations document which states that 'Bilateral trade agreements should not seek to incorporate TRIPS-plus protection in ways that may reduce access to medicines in developing countries.' was not incorporated although it was a low hanging fruit. It said that such agreement hampered access to medicines.

 

Chile said that the references to the TRIPS agreement should be replaced with a reference to "international agreements" as countries should also contemplate flexibilities in other agreements like the WIPO treaty negotiations on patents.

 

Jordan related its experience of entering into a bilateral agreement containing TRIPS plus provisions with developed countries. It said that there was a lack of understanding of the implications of those provisions when it entered into such an arrangement and now its "exemplary industry" which supplies generic medicines to the region is under threat.

 

(* With inputs from Sangeeta Shashikant.) +

 

