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Developing Countries proposed relaxing IPR rules for Climate Technologies

Bonn, 4 April (Meena Raman) – Developing countries today called for relaxation of intellectual property rights on climate friendly technologies at the climate talks in Bonn under the United Nations Framework Convention on Climate Change.  

The range of proposals by many developing countries (including Bolivia, China, India, Philippines for G77 and China, supported by Saudi Arabia, Uganda, Pakistan) included exemptions from patentability for climate related technologies and products, the extension of exemptions and flexibilities for developing countries regarding IPRs, the regulation of the terms of voluntary licenses to exclude anti-competitive elements, and the establishment of patent pools to facilitate the easier obtaining of licenses from patent holders at discounted royalty rates.

Developed countries did not directly engage on these proposals, Japan said that protection of IPRs was important to enable companies to recoup their innovation costs.

The IPR issue was a highlight at the meeting of the contact group on finance and technology on 3 April under the Ad-hoc Working Group on Long-term Cooperative Action (AWG-LCA).

Bolivia said that its President, Evo Morales, had stated that developed countries cannot treat patents as something “sacred” that have to be preserved at any cost and that in serious cases the exemptions and flexibilities had to be enlarged to heal Mother Earth.

Bolivia said that a 'business as usual' approach in dealing with intellectual property rights (IPRs)  is simply not an option, if developing countries are to meet their enormous mitigation and adaptation challenges.  Where IPRs are identified as barriers to the transfer of climate friendly technologies, measures must be available to relax such rights so as to ensure easy and affordable access by developing countries to such technologies. This is a fundamental prerequisite 
for the implementation and advancement of the Bali Action Plan. 

As Parties move towards a new global system for innovation and technology transfer, Bolivia proposed a number of specific mechanisms (which was not an exhaustive list) to ensure that IPRs are not a barrier to the development and transfer of technologies. Some of these mechanisms can be resorted to by developing countries, as is currently allowed for under the flexibilities of the TRIPS Agreement (Trade-related Intellectual Property Rights Agreement under the WTO) and has been advanced in other fora including as in the WHO and the Convention on Biological Diversity, said Bolivia. 

Further to the G77 &China proposal for 'A Technology Mechanism' and in elaboration, Bolivia proposed the following measures and mechanisms:

-Compulsory licensing in developing countries - Compulsory licensing is allowed for under the TRIPS Agreement. The grounds are not restricted. Such licenses are used by some developed countries which empower courts to compel patent holders to provide licenses to other technology users or producers at a specified royalty for technologies that prevent or reduce air pollution.

-Voluntary licenses:  The terms of voluntary licenses can be regulated to ensure affordability and to prevent monopolistic and anti-competitive practices 

-Patent pooling – Patent pooling, through one-stop centers for obtaining licenses for technologies at specified and discounted rates to facilitate cheaper and easier licensing for products that either reflect multiple patents or for which there are multiple users especially in developing countries.

-World-wide mandatory exclusion from patents – Technologies and products related to climate change must be fully within the public domain, not under any private monopolistic patent regime that obstructs and makes technology transfer more expensive to developing countries. Parties should consider requiring all climate friendly technologies to be free of intellectual property rights to ensure their widest availability. 

For example, Article 31 of TRIPS allows for a waiver of IPRs if there is a national emergency or a situation of urgency or for public non-commercial use. Bolivia considers climate change as a global emergency which can be tackled in this way.

-Expansion of flexibilities in the IPR system – There should be an expansion of the flexibilities in the current IPR system. 

-Expansion of exemptions – There should be an expansion of exemptions for climate-friendly technologies, using existing or new provisions in the IPR system including the use of exemptions and implementation periods in developing countries vis-à-vis developed countries.

Given that developed countries historical responsibility for the adaptation and emissions debt, a new IPR partnership for climate is needed, said Bolivia. Additional flexibilities are needed to pay for the historical debt owed, it added.

Philippines for G77 and China also proposed a new partnership regime on IPRs, citing a recent resolution of the European Parliament for a new climate partnership on IPRs.
Saudi Arabia and Uganda also supported the G77 and Bolivia. 

China said that there were two crucial concerns in the context of IPRs. First, how to avoid over-protection of IPRs which is against rapid and broad transfer of environmentally sound technologies (ESTs). This is also related to anti-monopoly and unfair measures to limit broad use of ESTs. Second, is how to improve the performance and efficiency of technology markets. An interesting idea is to create a patent pool serving for climate protection and serving as a combined clearing house in terms of information and real transaction, based on current patent institutional network. This kind of clearing house may be expected to play roles in enriching useful technological information and lowering transaction costs, and thus create win-win opportunities. Several measures should be taken to overcome barriers related to IPR issues as follows -

-IPRs of publicly owned ESTs should be clarified and made available for transfer; favoured share of IP benefits derived from joint R and D be arranged; compulsory licensing be developed to curb unfair monopoly and over-protection of IPRs and price discrimination of ESTs may be introduced for different regions to support developing countries.

China also made several other proposals on other aspects, including on a technology acquisition fund and a technology roadmap and action plans under the UNFCCC and the establishment of a subsidiary body on technology under the UNFCCC that would deal with technology policy and actions.

Saudi Arabia in addressing the IPR issue, supported the “excellent” suggestion of Bolivia. It said that there was a need to measure explicit policies to relax IPRs. Some Parties are emphasising IPR protection while others say IPRs are barriers. There was a clear need to arrive at solutions. 

Uganda in supporting Bolivia said that Parties can learn from the HIV-Aids issue in dealing with climate technologies where technologies, although owned by the private sector, were made available for eg. in drug production in countries like Uganda. 

India also stressed the need for the removal of barriers to technology transfer, including a “restructuring of the global IPR regime.”  It also proposed establishment of a network of R and D centres as part of technology cooperation under the UNFCCC. 

Indonesia said that there was a need to balance between commerce and development as regards the  issue of IPRs and that IPRs must not be a barrier to technology transfer. 
Pakistan also stressed the need to use the existing flexibilities under the TRIPs in relation to dealing with IPRs.

Bangladesh in relation adaptation technologies said that genetic resources should not be patented by multinational cooperations as there should be “no playing hard ball” with food security. 

Brazil  said that on the issue of IPRs, there was a need for a balanced approach between rewarding innovation and in facilitating technology transfer. Joint development of technologies between developed and developing countries is one way. 

Japan said that it was important to protect IPRs as they are important tools to recoup research and development investment and to promote further technology developmen


