Draft TWN Analysis on the Copenhagen Accord 
Introduction

The actual texts of the CA appear in non-italicized form. Analysis of the Copenhagen Accord (CA) is provided below in italics and in bold, following the paragraphs of the CA. 
The Heads of State, Heads of Government, Ministers, and other heads of the following delegations present at the United Nations Climate Change Conference 2009 in Copenhagen: [List of Parties] 

In pursuit of the ultimate objective of the Convention as stated in its Article 2, 

Being guided by the principles and provisions of the Convention, 

Noting the results of work done by the two Ad hoc Working Groups, 

Endorsing decision x/CP.15 on the Ad hoc Working Group on Long-term Cooperative Action and decision x/CMP.5 that requests the Ad hoc Working Group on Further Commitments of Annex I Parties under the Kyoto Protocol to continue its work,

The last sentence in the paragraph above implies the continuation of the Kyoto Protocol. However, the actual agreement in the Accord, as reflected below does not make it clear that the Kyoto Protocol will continue to exist.
Have agreed on this Copenhagen Accord which is operational immediately.

Issue is whether this still applies, given that the operationalising was premised on the adoption of the CA by all Parties. Now that the COP has only “taken note of” the CA, how the CA will be operational is uncertain and whether it will assume a life of its own outside the UNFCCC process and hence, not be subject to a multilateral process but a possible plurilateral agreement, which those who endorse it being bound by it.
1. We underline that climate change is one of the greatest challenges of our time. We emphasise our strong political will to urgently combat climate change in accordance with the principle of common but differentiated responsibilities and respective capabilities. To achieve the ultimate objective of the Convention to stabilize greenhouse gas concentration in the atmosphere at a level that would prevent dangerous anthropogenic interference with the climate system, we shall, recognizing the scientific view that the increase in global temperature should be below 2 degrees Celsius, on the basis of equity and in the context of sustainable development, enhance our long-term cooperative action to combat climate change. We recognize the critical impacts of climate change and the potential impacts of response measures on countries particularly vulnerable to its adverse effects and stress the need to establish a comprehensive adaptation programme including international support.

The 2 degree C temperature limit is recognized as a “scientific view”.  

2. We agree that deep cuts in global emissions are required according to science, and as documented by the IPCC Fourth Assessment Report with a view to reduce global emissions so as to hold the increase in global temperature below 2 degrees Celsius, and take action to meet this objective consistent with science and on the basis of equity. We should cooperate in achieving the peaking of global and national emissions as soon as possible, recognizing that the time frame for peaking will be longer in developing countries and bearing in mind that social and economic development and poverty eradication are the first and overriding priorities of developing countries and that a low-emission development strategy is indispensable to sustainable development. 

Parties have agreed that deep cuts in global emissions are necessary to hold temperature rise to below 2 degree C. Hence, the option to limit temperature rise to below 1.5 degree C as maintained by the AOSIS and the African Group has been compromised. 

Developed countries can now use this paragraph to build the case for emission pathways consistent to limiting temperature rise to 2 degree C. 
Consequently, the next fight will have to be what and how the burden-sharing arrangement should be among developed and developing countries. The developed countries will push for a 50% global cut in emissions by 2050 compared to 1990 levels and they will only be prepared to do 80% cuts of this. Hence, the residual cut of 20% by 2050 will have to be borne by developing countries and this will mean a per capita cut of 60% in developing countries which is unacceptable, unjust and inequitable, given the unfair overuse of the carbon budget by the developed countries. Accordingly, the heart of the battle is in framing the correct position for a fair burden-sharing, that provides developing countries with the atmospheric space to enable their development.-
In the Draft conclusions proposed by the Chair of the AWG-LCA (L.7/Rev 1)(referred to here as the Zammit text), the options as to 1degree C, 1.5 degree C and 2 degree C are all options to be negotiated. The global emission reductions levels also have the following options – 50; 85 or 95% reductions by 2050 based on 1990 levels. Consequently, the developed country share of reducing the emissions have options that include 75-85% cuts; at least 80-95% cuts;  more than 95% cuts by 2050 and  more than 100% by 2040 based on 1990 levels. (See para 2, L7/Rev 1). Hence, the notion of negative emissions has been captured as an option in the Zammit text for further negotiations.
A better proposal will be that proposed by the African Group which integrates the emissions reduction goal with a whole set of goals as part of the package under the shared vision that includes financing, technology transfer and capacity building, and also provides that -

“ Aggregate targets for developed country Parties for emissions reduction in the second and subsequent commitment periods of the Kyoto Protocol and targets for a comparable effort for Annex I parties that are not party to the Kyoto Protocol, that reflect their historical responsibilities and debts, meet the needs of developing country Parties to an equitable share of atmospheric space and are adequate to meet requirements according to the IPCC findings and the latest science”. 
Further, the notion of peaking of emissions for developing countries has been accepted, although the peaking year has not been expressed and would be longer, bearing in mind that social and economic development and poverty eradication are first and overriding priorities for developing countries. Hence, the next battle would be the push by developed countries to state the peaking year for developing countries. 
The Zammit text also provides for similar language as appears in the paragraph above in the CA as regards the issue of peaking, and an option of 2015 has been provided as the year for the peaking of emissions globally and nationally.

Moreover, developing countries who are Parties to the Accord have accepted the notion that a “low emission development strategy” is indispensable to sustainable development. However, what such a strategy means is unclear. Hence, financing considerations by the developed countries will be predicated on whether a specific nationally appropriate mitigation action (or NAMA) is a low emission development strategy (LEDS.) 

Adaptation 

3. Adaptation to the adverse effects of climate change and the potential impacts of response measures is a challenge faced by all countries. Enhanced action and international cooperation on adaptation is urgently required to ensure the implementation of the Convention by enabling and supporting the implementation of adaptation actions aimed at reducing vulnerability and building resilience in developing countries, especially in those that are particularly vulnerable, especially least developed countries, small island developing States and Africa. We agree that developed countries shall provide adequate, predictable and sustainable financial resources, technology and capacity-building to support the implementation of adaptation action in developing countries. 

Although the paragraph deals with adaptation, the potential impacts of response measures have also been linked to adaptation. This is a concession on the part of the AOSIS as this issue has been a major bone of contention in the negotiations regarding adaptation, as it has been argued that the impacts of response measures are not part of the adaptation building block under the Bali Action Plan.

Mitigation by Developed Countries

4. Annex I Parties commit to implement individually or jointly the quantified economy-wide emissions targets for 2020, to be submitted in the format given in Appendix I by Annex I Parties to the secretariat by 31 January 2010 for compilation in an INF document. Annex I Parties that are Party to the Kyoto Protocol will thereby further strengthen the emissions reductions initiated by the Kyoto Protocol. Delivery of reductions and financing by developed countries will be measured, reported and verified in accordance with existing and any further guidelines adopted by the Conference of the Parties, and will ensure that accounting of such targets and finance is rigorous, robust and transparent. 

This paragraph does not clearly state that Annex 1 Parties under the KP will make commitments for the 2nd commitment period under Article 3.9 of the KP. It uses the words “strengthen the emission reductions initiated by the Kyoto Protocol” This phrasing is ambiguous as regards the continuity of the KP.  In addition, there is no provision for the aggregate cuts that are needed to be undertaken by Annex 1 Parties.
 Further, there is no reference to the comparability of efforts needed by non KP developed country Parties in terms of legal nature and magnitude as is the position advanced by the G77 and China under the negotiations in the AWG-LCA under paragraph 1(b)(i) of the Bali Action Plan, which includes the compliance provisions as per the KP. The MRV in relation to delivering of reductions refers to existing guidelines and further guidelines to be developed under the COP. There is no reference to the KP at all in this regard, as is the position of G77 and China. . 

The Zammit text is much better in this regard as it provides for the expression of the targets as a quantified economy wide emission reduction objective and also provides for the collective or aggregate cuts needed as in para 12 below from the text – 

“12.  Developed country Parties shall undertake, individually or jointly, legally binding

nationally appropriate mitigation commitments or actions, [including][expressed as] quantified economywide emission reduction objectives with a view to reducing the collective greenhouse gas emissions of developed country Parties by [at least [25-40] [in the order of 30] [40] [45] [49]] [x∗] per cent from [1990] [or 2005] levels by [2017][2020];

The Zammit text also provides for the comparability of efforts in legal form and magnitude, which is the G77 and China position and is to be negotiated. The comparability in legal form suggests the continuation of the KP.  Paragraph 14 in the Zammit text in this regards reads as follows -
“14.  The efforts of developed country Parties to reduce their greenhouse gas emissions shall be comparable in [legal form, magnitude of] effort [and provisions for measuring, reporting and verification, and shall take into account their national circumstances and historical responsibilities];”
The Zammit text makes clear the commitment of developed country Parties who are Parties to the KP and those who are not and states as follows -
“16.  [For those Annex I Parties that are Parties to the Kyoto Protocol, the quantified

economy-wide emission reduction objectives shall be those adopted for the second commitment period under the Kyoto Protocol inscribed in Annex B of the Kyoto Protocol as amended and also listed in appendix I to this decision; for other Annex I Parties, the agreed quantified emission reduction objectives shall be those listed in appendix I to this decision];”
This formulation makes it clear that the commitments under the KP must be met with for the second commitment period. It reflects better the understanding reached in Bali as regards paragraph 1 (b)(i), in ensuring comparability of efforts among developed country Parties who are Parties to the KP and those who are not.
In terms of the MRV of the commitments, the Zammit text does provide for reference to the KP as is the G77 and China position and reads as follows -

“19.  Nationally appropriate mitigation commitments or actions by developed country Parties shall be measured, reported and verified in accordance with existing and any further guidelines adopted by the Conference of Parties[, taking into account the relevant provisions under the Kyoto Protocol];”
In the light of the above, the CA as regards the commitments of developed countries on mitigation is very weak, as the KP is the basis for those who are Parties to the KP and as a reference point for non-KP developed country Parties.  Hence, there is no legally-binding instrument for the mitigation actions of developed countries. The paragraph appears to provide for more of   a pledge and review framework that is much weaker than the existing legally binding provisions of the KP, with no targets for aggregate emission cuts by Annex 1 Parties.
Moreover, it does not reflect the understanding reached in Bali in relation to paragraph 1(b)(i) of the BAP and threatens the future of the KP. It lays the foundation for a new legal instrument to replace the KP as is the motive of the developed countries.
Mitigation by Developing Countries
5. Non-Annex I Parties to the Convention will implement mitigation actions, including those to be submitted to the secretariat by non-Annex I Parties in the format given in Appendix II by 31 January 2010, for compilation in an INF document, consistent with Article 4.1 and Article 4.7 and in the context of sustainable development. Least developed countries and small island developing States may undertake actions voluntarily and on the basis of support. Mitigation actions subsequently taken and envisaged by Non-Annex I Parties, including national inventory reports, shall be communicated through national communications consistent with Article 12.1(b) every two years on the basis of guidelines to be adopted by the Conference of the Parties. Those mitigation actions in national communications or otherwise communicated to the Secretariat will be added to the list in appendix II. Mitigation actions taken by Non-Annex I Parties will be subject to their domestic measurement, reporting and verification the result of which will be reported through their national communications every two years. Non-Annex I Parties will communicate information on the implementation of their actions through National Communications, with provisions for international consultations and analysis under clearly defined guidelines that will ensure that national sovereignty is respected. Nationally appropriate mitigation actions seeking international support will be recorded in a registry along with relevant technology, finance and capacity building support. Those actions supported will be added to the list in appendix II. These supported nationally appropriate mitigation actions will be subject to international measurement, reporting and verification in accordance with guidelines adopted by the Conference of the Parties. 

This paragraph is very confusing. It deals with a number of ideas – all forms of mitigation actions (those which are supported and un-supported); what is to be listed in Appendix II; who is supposed to undertake the mitigation actions;  the frequency of the national communications; recording of NAMAs in a registry along with relevant technology, finance and capacity building support and the supported NAMAs to be subject to international MRV in accordance with guidelines adopted by the COP.

(1) On what is a NAMA, this paragraph appears to have confused the issue.

Appendix II refers specifically to NAMAs which is a term introduced by the BAP under  paragraph 1(b)(ii) (which refers to the mitigation actions that are enabled and supported by developed countries and it these actions that are MRVed.) 

Article 4.1(b) of the Convention and as referred to in the paragraph of the CA above,  relates to the formulation, implementation, publication and regular updating of national programmes containing measures to mitigate climate change. This appears to include all forms of measures, including those that are NOT enabled and supported as is the case under paragraph 1(b)(ii) of the BAP. 

The paragraph of the CA also refers to Article 4.7 states that the extent to which developing countries will effectively implement their commitments under the Convention will depend on the effective implementation by developed countries of their commitments to provide financial resources and transfer of technology and this clearly applies to the NAMAs.

Hence, the paragraph appears to have lumped all forms of mitigation actions (including unilateral unsupported measures) as NAMAs. What is to be listed in the Appendix II, includes all measures which are communicated via the national communications which are to be added on to the list. This means that all mitigation actions, both supported and supported.

Differentiation of developing countries

The first line of the paragraph states that Non-Annex 1 Parties “will implement” mitigation actions. The second line states that LDCs and SIDs “may undertake actions voluntarily on the basis of support”. What this suggests is that there is a differentiation among developing countries. All developing countries, except LDCs and SIDs must implement mitigation actions, regardless of whether there is support or not. 
This is a departure from the Convention and is contrary to Article 4.7 which does not differentiate developing countries in terms of the extent of their  obligations under the Convention which depends on the extent of the support by the developed countries. Hence, a re-drawing of the provisions of the Convention should not be allowed.
Frequency of communication of mitigation actions every 2 years – a new obligation  
The paragraph states that mitigation actions which have been taken and are envisaged (suggesting both implemented actions and planned actions), including national inventory reports, shall be communicated through national communications consistent with Article 12.1(b) every two years on the basis of guidelines to be adopted by the COP. The US, in the course of the negotiations, has stressed the need for increased frequency of  “ex-ante” actions and “ex-post” actions i.e referring to communications about planned activities as well as measures that have been performed or implemented. 
According to Article 12.5, the first national communication is to be made by developing countries (except LDCs) within 3 years of the entry into force of the Convention or of the availability of financial resources in accordance with Article 4.3 of the Convention. As of December 2009, 135 of 148 non-Annex 1 Parties had submitted their first national communication. Several countries are now in the process of submitting their second national communications.
At COP 11, it was decided that developing countries should make all efforts to submit their second and third national communications within 4 years of the initial disbursement of financial resources (decision 8/CP11).  Furthermore, Parties might avail themselves, if necessary, of an extension of up to one year for submission. The submission of the national communications is subject to the provision of financing under Article 4.3 of the Convention. 
Consequently, the need to provide national communications, which includes the national inventory of GHG emissions every two years is a major concession by developing countries and is a new obligation. Moreover, the obligation does not make the provision of national communications contingent on the disbursement of finances, as is provided for under Article 4.3 of the Convention.
In addition to providing the information as required under the national communications as per the existing guidelines, the CA also requires the results of the MRV of the NAMAs to be reported through the national communications.

Mitigation actions subject to international consultations and analysis

The CA also provides that the information on the implementation of developing country actions will be through the national communications, with provisions for international consultations and analysis, while ensuring that national sovereignty is respected. This formulation is problematic. On the one hand, it seeks to ensure national sovereignty, while on the other, it sets the stage for international consultations and analysis. This applies to unsupported mitigation actions as well. Hence, it paves the way for international scrutiny and review of unsupported actions, which does infringe on national sovereignty. This is another concession that developing countries have made, as this is currently not the case or practice under the Convention or guidelines. For years, developing countries have resisted attempts by developed countries to impose measures for international review and scrutiny of national actions. This concession has compromised the position of developing countries.
Supported NAMAS  – registry

The CA provides that NAMAs which require international support are to be recorded in a registry. 

This issue of whether the NAMAs requiring support are to be recorded in a registry has no consensus among developing countries. Some countries are of the view that the support required should be facilitated through the financial mechanism to be established and the registry could be under the financial mechanism. This option is provided for in the Zammit text.  A registry outside the financial mechanism could give rise to cherry-picking of projects among donors and does not ensure equal opportunity for financing for all according to the criteria as established under the financial mechanism.

MRV of Supported NAMAs
The CA provides that NAMAs which are supported will be subject to international measurement, reporting and verification in accordance with guidelines adopted by the COP. 

The Zammit text in paragraph 26 states that NAMAs which are supported shall be subject to MRV in accordance with guidelines to be adopted by the COP. 

What is distinct and material in the Zammit text is that it does not say that NAMAs will be subject to “international measurement, reporting and verification”. This can mean that the MRV can be nationally done, but subject to guidelines to be adopted internationally. 

“International measurement, reporting and verification” suggests that there can be measures for international auditing, or the setting up of external “inspectors” to measure, report and verify  the mitigation actions undertaken by developing countries. This is what the US has been pushing for in the LCA negotiations.

 Hence, it can also mean that it is not only the actions that are MRVed but also the outcomes or the results to see if there is “deviation from business-as-usual”. Hence, this paves the way for a very high standard of an MRV-system to be established to rigorously scrutinize and review the actions of developing countries. 
REDD
6. We recognize the crucial role of reducing emission from deforestation and forest degradation and the need to enhance removals of greenhouse gas emission by forests and agree on the need to provide positive incentives to such actions through the immediate establishment of a mechanism including REDD-plus, to enable the mobilization of financial resources from developed countries. 

This paragraph takes further the agreement reached in the Bali Action Plan under paragraph 1(b)(iii) by the establishment of a mechanism to enable the mobilization of financial resources for REDD-plus activities.  
7. We decide to pursue various approaches, including opportunities to use markets, to enhance the cost-effectiveness of, and to promote mitigation actions. Developing countries, especially those with low emitting economies should be provided incentives to continue to develop on a low emission pathway. 
This paragraph is a restating of the agreement reached under paragraph 1(b)(iv) of the BAP. The use of the market-based approaches for mitigation actions has been a highly controversial issue in the AWG-LCA negotiations relating to paragraph 1(b)(iv). The developed countries, especially the European Union, is seeking a new mandate under the Convention for setting up new market based mechanisms such as sectoral crediting and sectoral trading in developing countries, the implications of which have yet to be understood by developing countries. 
Further, these market-based mechanisms are also seen as offset mechanisms for developed countries to undertake their mitigation actions in developing countries on the grounds that it is more cost-effective to do so, rather than carrying out mitigation actions domestically. The burden is thus shifted to developing countries to undertake the mitigation actions, which are then counted as achieving the emissions reductions targets of developed countries. These are among the most contentious issues under the AWG-LCA which have yet to be resolved.  
8. Scaled up, new and additional, predictable and adequate funding as well as improved access shall be provided to developing countries, in accordance with the relevant provisions of the Convention, to enable and support enhanced action on mitigation, including substantial finance to reduce emissions from deforestation and forest degradation (REDD-plus), adaptation, technology development and transfer and capacity-building, for enhanced implementation of the Convention. The collective commitment by developed countries is to provide new and additional resources, including forestry and investments through international institutions, approaching USD 30 billion for the period 2010 - 2012 with balanced allocation between adaptation and mitigation. Funding for adaptation will be prioritized for the most vulnerable developing countries, such as the least developed countries, small island developing States and Africa. In the context of meaningful mitigation actions and transparency on implementation, developed countries commit to a goal of mobilizing jointly USD 100 billion dollars a year by 2020 to address the needs of developing countries. This funding will come from a wide variety of sources, public and private, bilateral and multilateral, including alternative sources of finance. New multilateral funding for adaptation will be delivered through effective and efficient fund arrangements, with a governance structure providing for equal representation of developed and developing countries. A significant portion of such funding should flow through the Copenhagen Green Climate Fund. 

This paragraph deals with 4 ideas – viz. the mobilization of USD 30 billion in short-term financing; USD 100 billion for mitigation actions; funding for adaptation with a governance structure and funding through the Copenhagen Green Climate Fund.

(1) For the period 2010-2012, there is agreement to provide new and additional resources of USD30 billion for both adaptation and mitigation. This funding is to be through international institutions, which seems to suggest the World Bank as well as the Global Environment Facility. It is also to include resources for forestry and investments through the international institutions. There is no reference to the existing funds under the UNFCCC such as the LDC Fund and the Special Climate Change Fund. 
The G77 and China has been pushing for a new financial mechanism to address the short-comings of having to rely on the World Bank and the GEF in delivering financial resources. 
It is also unclear if the US30 billion would be in the form of grants or loans. 

(2) The paragraph refers to developed countries committing to a goal of mobilizing jointly USD100 billion a year by 2020 to address the mitigation needs of the developing countries.  (a) The commitment is to mobilize USD100 billion as a goal and is not the same as committing to providing USD100 billion. (b) The USD100 billion is for mitigation only. There is no long-term figure for adaptation. (c) The USD100 billion is to come from public, private, bilateral and multilateral sources, including through alternative sources of finance. Clearly, the USD100 billion will not come entirely from public financing. Whether these are be loans or grants is also unclear. 
(3) Funding for adaptation – The paragraph states that new multilateral funding for adaptation will be delivered through effective and efficient fund arrangements, with a governance structure providing for equal representation of developed and developing countries.
Strangely, this governance structure seems to apply only to the funding for adaptation, implying that this is not the case for mitigation. This is contrary to what the G77 and China has been demanding, i.e. for a new financial mechanism under the COP for both mitigation and adaptation with a new governance structure. 
As stressed above, the long-term financial needs for adaptation have not been specified, although reference is made to the Copenhagen Green Climate Fund for a significant portion of the funds.
(4) The paragraph refers to the Copenhagen Green Climate Fund which is further elaborated in paragraph 10. 
9. To this end, a High Level Panel will be established under the guidance of and accountable to the Conference of the Parties to study the contribution of the potential sources of revenue, including alternative sources of finance, towards meeting this goal. 
The commitment of developed countries is to provide the financing needed. Why a High Level Panel is to be established to study the potential sources of revenue is unclear.

10. We decide that the Copenhagen Green Climate Fund shall be established as an operating entity of the financial mechanism of the Convention to support projects, programme, policies and other activities in developing countries related to mitigation including REDD-plus, adaptation, capacity-building, technology development and transfer. 

What exactly are the principles of the CGCF is not clear. Whether it will be based on the proposal of the G77 and China or other proposals such as the Mexican Fund or the US Climate Fund idea remains to be seen.

11. In order to enhance action on development and transfer of technology we decide to establish a Technology Mechanism to accelerate technology development and transfer in support of action on adaptation and mitigation that will be guided by a country-driven approach and be based on national circumstances and priorities. 

This paragraph is similar to the Zammit text under paragraph 43. The Zammit text elaborates the mechanism to consist of a Technology Executive Committee as well as a Climate Technology Centre and Network. 

The functions of the Technology Mechanism have not been elaborated in the CA.
12. We call for an assessment of the implementation of this Accord to be completed by 2015, including in light of the Convention.s ultimate objective. This would include consideration of strengthening the long-term goal referencing various matters presented by the science, including in relation to temperature rises of 1.5 degrees Celsius. 
The reference to the 1.5 degrees C appears to be a compromise reached to consider such a long-term goal by 2015.
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