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RIGHTS COUNCIL DISCUSSES SAFE DRINKING WATER AND SANITATION

By Kanaga Raja, Geneva, 18 September 2007
 

There is a growing recognition that access to safe drinking water and sanitation must be addressed within a human rights framework, and it is now time to consider access to safe drinking water and sanitation as a human right, according to a report by the United Nations High Commissioner for Human Rights.

 

The report of High Commissioner Louise Arbour on the scope and content of the relevant human rights obligations related to equitable access to safe drinking water and sanitation under human rights instruments (A/HRC/6/3) was presented at a meeting of the UN Human Rights Council on Monday.

 

The Human Rights Council is currently holding its sixth session from 10 to 28 September.

 

In introducing the report, Kyung-wha Kang, UN Deputy High Commissioner for Human Rights, said that the considerable number of submissions received showed that the issue needed to be addressed from within a human rights framework.

 

While various international organizations monitored human rights obligations in relation to access to safe drinking water and sanitation, the issue was far from being addressed sufficiently. It was now time to consider access to safe drinking water and sanitation as a human right, he added.

 

In the general debate following the presentation of the report, speakers raised a number of issues, including that the UN Committee on Economic, Social and Cultural Rights had confirmed that there were existing human rights obligations emanating from the right to safe drinking water and sanitation.

 

They stressed that the right entitled everyone to sufficient, safe and accessible drinking water. Creating clarity facilitated recognition of access to safe drinking water and sanitation as a human right. States should work towards ensuring everyone's access to a sufficient amount of safe drinking water.

 

The report by the High Commissioner was submitted pursuant to Human Rights Council decision 2/104 of 27 November 2006 on human rights and access to water in which the Council requested the Office of the UN High Commissioner for Human Rights (OHCHR) to conduct a detailed study on the scope and content of the relevant human rights obligations related to equitable access to safe drinking water and sanitation under international human rights instruments, taking into account the views of States and other stakeholders.

 

In conducting the study, OHCHR sought written submissions from various stakeholders, including States, intergovernmental organizations, national human rights institutions, non-governmental organizations, experts, and representatives of the private sector. OHCHR also organized a one-day open consultation to discuss human rights and access to safe drinking water and sanitation and attended relevant expert and other meetings.

 

In its conclusions and recommendations, the report noted that there is a growing recognition that access to safe drinking water and sanitation must be addressed within a human rights framework.

 

The increasing references to safe drinking water in human rights instruments as a component of other human rights similarly highlights the growing importance of this issue to the international community, as does the inclusion of access to safe drinking water and sanitation amongst the Millennium Development Goals.

 

Importantly, said the report, an increasing number of States are recognizing safe drinking water as a human right in their constitutions, as well as national legislation, while national courts are enforcing it as a justiciable right.

 

The High Commissioner for Human Rights believed that it is now time to consider access to safe drinking water and sanitation as a human right, defined as the right to equal and non-discriminatory access to a sufficient amount of safe drinking water for personal and domestic uses - drinking, personal sanitation, washing of clothes, food preparation and personal and household hygiene - to sustain life and health.

 

States should prioritize these personal and domestic uses over other water uses and should take steps to ensure that this sufficient amount is of good quality, affordable for all and can be collected within a reasonable distance from a person's home.

 

In her report, the High Commissioner noted that there is a need for further elaboration of certain aspects of human rights obligations attached to access to safe drinking water and sanitation.

 

Existing human rights instruments have provided the basis for expert human rights bodies to elaborate on States' obligations, but the report has highlighted the fact that detailed practical advice is required on the following issues: the normative content of human rights obligations in relation to access to sanitation; the human rights obligations attached to the elaboration of a national strategy on water and sanitation; the regulation of the private sector in the context of private provision of safe drinking water and sanitation; criteria to protect the right to safe drinking water and sanitation in case of disconnection; and the specific obligations of local authorities.

 

Debate is still needed on a number of questions, including the following: whether access to safe drinking water and sanitation is a self-standing right or is derived from other human rights; prioritization among various water uses; and interaction with other areas of international law, including trade and investment law, said the report.

 

Although various mechanisms at the international, regional and national level monitor certain aspects and dimensions of human rights obligations in relation to access to safe drinking water and sanitation, this issue is currently being neglected, it added.

 

While United Nations special procedures and treaty bodies have contributed to clarifying human rights obligations in relation to access to safe drinking water and sanitation, their work also highlights the difficult task of covering these issues in a comprehensive and continuous way.

 

Specific, dedicated and sustained attention to safe drinking water and sanitation is currently lacking at the international level, given the broad range of issues that special procedures and treaty bodies have to address within their mandate and the specific questions that arise in relation to access to safe drinking water and sanitation.

 

To this end, the High Commissioner encouraged the Human Rights Council to continue its consideration of human rights obligations in relation to access to safe drinking water and sanitation, as well as encouraged States, intergovernmental organizations, national human rights institutions, civil society and business enterprises to identify good practices in the field of safe drinking water, sanitation and human rights and make them available to OHCHR.

 

According to the High Commissioner's report, while human rights treaties do not recognize access to safe drinking water and sanitation as a human right per se, specific obligations in relation to access to safe drinking water and sanitation have been increasingly and explicitly recognized in core human rights treaties, mainly as part of the right to an adequate standard of living and the right to health.

 

With the exception of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW), all recently adopted human rights treaties entail specific obligations in relation to access to safe drinking water and, to a lesser extent, sanitation.

 

Obligations in relation to access to safe drinking water and sanitation are also implicit in a number of human rights treaties and are derived from obligations pertaining to the promotion and protection of other human rights.

 

The report said that the term "safe drinking water" covers a limited amount of water needed - along with sanitation requirements - to provide for personal and domestic uses, which comprise water for drinking, washing clothes, food preparation and for personal and household hygiene. These personal and domestic uses represent a tiny fraction of the total use of water, usually less than 5%.

 

While it is up to each country to determine the minimum reasonable amount of water needed to cover personal and domestic uses, the figures provided in World Health Organization (WHO) publications can provide useful guidance, it said.

 

Accordingly, between 50 and 100 litres of water per person per day are needed to ensure that all health concerns are met. The threshold of 25 litres per person per day represents the lowest level to maintain life, but this amount raises health concerns because it is insufficient to meet basic hygiene and consumption requirements.

 

Human rights instruments offer little guidance as to the scope and content of the term "sanitation". The Sub-Commission's guidelines refer to a right to sanitation, defined as the right of everyone to have access to adequate and safe sanitation that is conducive to the protection of public health and the environment.

 

Accordingly, said the report, sanitation and sanitation facilities should be physically accessible, affordable, of a sufficient and culturally acceptable quality and in a location where physical security can be ensured.

 

The report noted that international human rights law places obligations on States to promote and protect human rights. While States carry legal obligations in relation to human rights, either as a result of ratifying human rights treaties or under customary international law, other actors such as transnational corporations and other business enterprises, intergovernmental organizations and individuals also have a role in respecting and promoting human rights.

 

The consultation process raised the question of the responsibilities of transnational corporations and other business enterprises in relation to access to safe drinking water and sanitation. It identified the increasing societal expectation that companies ensure that their operations do not compromise access to safe drinking water and sanitation.

 

Through the United Nations Global Compact and other voluntary initiatives, a number of companies have also committed to respect and ensure respect for human rights in the conduct of their operations. Submissions received by the private sector during the consultation process also highlight the fact that various private water providers support recognition of access to safe drinking water as a human right, the report said.

 

International law also firmly establishes that States have a duty to protect against non-State human rights abuses within their jurisdiction. This duty requires steps by States to regulate and adjudicate abuses by all social actors.

 

The obligation to protect requires that Governments ensure that third parties, including individuals, groups, corporations and other entities under their jurisdiction do not interfere with access to safe drinking water and sanitation. This obligation includes, for instance, the adoption of necessary and effective legislative and other measures to prevent third parties from denying access to safe drinking water and sanitation.

 

When water or sanitation services are operated by the private sector, States should ensure that such private provision does not compromise equal, affordable and physically accessible water and sanitation of a good quality. States must therefore regulate and control private water and sanitation providers through an effective regulatory system which includes independent monitoring, participation, and imposition of penalties in case of non-compliance.

 

The report said that the obligation to fulfill requires States to adopt the necessary measures - legislative, administrative, policies, programmes and others - to facilitate and promote universal access to safe drinking water and sanitation. A number of States have, in this respect, recognized safe drinking water as a human right in their national laws.

 

Many countries have also adopted specific legislation regulating particular aspects of water and sanitation - notably the quality of water, water services pricing policies and subsidies, prioritization among various uses, minimum amounts needed for domestic consumption, or disconnections - although these are often not formulated in human rights terms.

 

A number of submissions to the consultation process for the report have highlighted the potential impact that the private provision of water and sanitation services can have on access to safe drinking water and sanitation. Some submissions suggested that human rights obligations in relation to access to safe drinking water and sanitation should prevent the private provision of these basic services.

 

The approach of United Nations treaty bodies and special procedures has been to stress that the human rights framework does not dictate a particular form of service delivery and leaves it to States to determine the best ways to implement their human rights obligations.

 

The report said that while remaining neutral as to the way in which water and sanitation services are provided, and therefore not prohibiting the private provision of water and sanitation services, human rights obligations nonetheless require States to regulate and monitor private water and sanitation providers.

 

An implicit dimension of this duty to regulate is that privatization of water and sanitation services should not take place in the absence of a clear and efficient regulatory framework that can maintain sustainable access to safe, sufficient, physically accessible and affordable water and sanitation.

 

The report said that further elaboration is needed regarding the human rights response and requirements concerning the private provision of water and sanitation services and the type of regulatory system that States must put in place in that respect.

 

The report said that submissions received during the consultation process also highlighted some concerns regarding the relationship between the obligations of States under bilateral investment treaties and their human rights obligations in relation to access to safe drinking water and sanitation.

 

Some of the current proceedings before the International Centre for the Settlement of Investment Disputes (ICSID) draw attention to the potential impact that obligations arising from bilateral investment treaties can have on the duty of States to regulate companies in the context of private provision of water or sanitation services. It remains unclear whether and how the obligations of Governments under international human rights instruments will be taken into account in ICSID judgements.

 

While the High Commissioner has already explored aspects of this issue - including in relation to access to safe drinking water - and concluded, inter alia, that the duty of Governments should be guaranteed, this research would benefit from further analysis, said the report. 
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