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EXPERTS ALARMED OVER PRIVATIZATION OF WAR IN AFGHANISTAN

By Kanaga Raja, Geneva, 5 August 2009

The United Nations Working Group on the use of mercenaries has voiced concern over the stated United States policy intention to increase the number of private security contractors to match the surge in troops in Afghanistan.

 

The Working Group, which concluded an official two-week visit to the United States on 3 August, expressed alarm at the trend towards an extensive privatization of the war in Afghanistan.

 

"We are particularly preoccupied that the use of PMSCs (private military and security companies) to protect US forward operating bases in most places in Afghanistan may further dilute the distinction between military and civilian personnel, an obligation under international humanitarian law," said Ms. Shaista Shameem, the leader of the UN Working Group delegation.

 

"We are also alarmed by the trend towards an extensive privatization of the war. The Working Group received assurances from the US Government that it is not and does not intend to relinquish its State monopoly of the legitimate use of force," she added.

 

The UN Working Group on the use of mercenaries is composed of five independent experts serving in their personal capacities, and is headed by its Chairperson-Rapporteur Shaista Shameem (Fiji). The other experts are Najat al-Hajjaji (Libya), Amada Benavides de Perez (Colombia), Jose Luis Gomez del Prado (Spain), and Alexander Nikitin (Russia).

 

(In a report to the seventh session of the UN Human Rights Council in March
2008, the Working Group underlined that the PMSC industry is transnational in nature and is growing very rapidly, particularly since the recent conflict situations in Afghanistan and Iraq, with aggregated estimate of contracts between $20 billion and $100 billion annually. Highly professional companies from the US and the UK are responsible for more than 70% of the services in the world market.

 

(According to the report, in Iraq, the number of "private contractors" fulfilling a number of military and quasi-military tasks range between 20,000 and 100,000 persons working for PMSCs. Most estimates agree to a figure between 20,000 and nearly 50,000 foreign armed "private contractors".

 

(In Afghanistan, the report cited the existence of some 2,000 to 3,000 Afghans fulfilling military functions in assistance of US military forces' pursuit of terrorists since 2001. In addition, there are estimations of some 4,000 to 6,000 expatriates from the US, the UK, Australia, New Zealand and South Africa, some 1,500 to 2,000 third-country nationals from Nepal, Fiji, Singapore, the Philippines and Nigeria, and some 15,000 to 20,000 Afghan nationals performing private security functions in Afghanistan, according to the Working Group report in 2008.)

 

The Working Group was represented by Ms Shameem and Mr Luis Gomez del Prado during its visit to the United States.

 

The Working Group met with senior US officials, senior staff of members of Congress, representatives of civil society, academics and the US trade association of Private Military and Security Companies (PMSCs) as well as some of its members.

 

In a statement issued at the end of its visit, the UN Working Group said that it has been increasingly focussing on the impact of the activities of PMSCs on the enjoyment of human rights. Violations of human rights committed by private security contractors may include excessive use of force which could lead to injuries or death and which, prior to January 2009, were often not adequately investigated and prosecuted by the relevant authorities.

 

The Working Group said that it received reports of abuses by PMSCs in Iraq and Afghanistan, including the use of contractors for the interrogation of detainees in US custody. It also collected worrying information on the possible use of a private military and security company in rendition flights.

 

The Group noted that in the last few years and especially following the Nisour Square massacre of 16 September 2007 in Baghdad, the US Congress repeatedly expressed its concern at the lack of proper regulations for the oversight of PMSCs.

 

The Working Group said that it was pleased that the US government has since taken serious corrective actions, and welcomed the recent adoption by the US authorities of legislations and regulations aimed at strengthening further the oversight and accountability of PMSCs such as Section 862 of the National Defense Authorization Act (28 January 2008) and the Department of Defense "Interim Finale Rule" (17 July 2009).

 

Although the US authorities have put in place mechanisms to better monitor PMSCs, the independent experts said that there is still very little information accessible to the public on the scope and type of contracts. The lack of transparency is particularly significant when companies subcontract to others.

 

"The Working Group would like to reiterate that the responsibility of the State to protect human rights does not stop with contracting or subcontracting. It is indeed the responsibility of the State to ensure that any contractor to which it outsources its functions, fully respects human rights, and, in cases of violations, is prosecuted and held accountable," said the group statement.

 

The Working Group said that it is "greatly concerned that PSMCs contracted by US Intelligence agencies are not subject to public scrutiny due to classified information."

 

The public should have the right to access information on the scope, type and value of those contracts, said the Working Group, expressing hope that the US Government will take the necessary steps to remove all obstacles to transparency and accountability on the intelligence activities contracted to PMSCs in order to ensure full respect for and protection of human rights and prevent any situation that may lead to impunity of contractors for violations of human rights.

 

"The Department of Justice has a key role to play to ensure application of the stated commitment of the US government that criminal offenses and violations of human rights will not remain unpunished, and the fulfillment of the US government's legal obligations under several international human rights treaties," said the experts, pointing out that to date, 17 cases involving a range of contractors in several countries and a broad range of crimes were formally launched by the Justice Department.

 

Noting that at least seven convictions were pronounced, the Group called on US prosecutors to play a more proactive role in investigating and prosecuting allegations of human rights violations.

 

The independent experts were also concerned by the recent objection voiced by the US Administration to a prohibition in the 2010 defense funding bill of the use of contractor personnel from interrogating persons detained during or in the aftermath of hostilities.

 

"In light of the alleged involvement of PMSCs in the ill-treatment of detainees in US custody, the Working Group calls on the US Government to reconsider its initial position."

 

The Working Group believed that in addition to national regulation, an international instrument establishing an international oversight and monitoring mechanism is necessary. It called upon the US authorities to engage constructively in the international process towards the elaboration of a possible new international convention to achieve an international framework regulating the use of private contractors for security functions.

 

In some preliminary recommendations, the Working Group said that the US Congress should adopt legislation that comprehensively provides criminal jurisdiction over contractors and civilian employees, including those working for the intelligence agencies and ensure its effective implementation.

 

The Department of Justice (DOJ) should also ensure prompt and effective investigation of any allegations of human rights violations committed by PMSCs and prosecute alleged perpetrators. For that purpose, the DOJ should strengthen its investigative resource capacity and appoint an independent prosecutor, said the Working Group.

 

The experts recommended that when contracting and sub-contracting, the US Government should ensure victims' right to an effective remedy and ensure that victims have access to justice; the right to remedy should also include access to a fair administrative process to claim compensations.

 

In addition, the US Government and Congress should press for further transparency and freedom of information and reduce the application of classified information as well as State secret privileges in court, in particular regarding alleged human rights violations involving PMSCs.

 

The US Government should also consider establishing a specific system of federal licensing of PMSCs and especially of their contracts for operations abroad. Such licensing should include obligatory training of personnel on norms of international humanitarian and human rights law, and require the verified absence of national and international criminal record among PMSC employees.

 

The independent experts called on the US Government to put in place a vetting procedure before awarding contracts. This would require an assessment of past performance, including steps taken to provide remedy, compensation to victims for past abuses and prevent further abuses.

 

Otherwise, suspended or convicted companies and employees involved in human rights abuses should be banned, they stressed. 
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