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Three-pronged assault on WTO-
MTS by the US
Recent US moves on the trade front have put at risk the viability of  the
WTO-centred multilateral trading system, whose future, contends
Chakravarthi Raghavan, now rests on the response of  the other WTO
member states.

GENEVA: The World Trade Organiza-
tion (WTO) and its multilateral trading
system are now faced with a three-
pronged assault from the administration
of US President Donald Trump, which
appears intent on wielding a wrecking
ball against the postwar world order that
the US itself had conceptualized, fash-
ioned and shaped all these years.

The US is assaulting the WTO-MTS
by trade measures in violation of the
rules in three ways:

(a) preventing the filling up of va-
cancies in the WTO Appellate Body (AB)
and making it non-functional, so as to do
away with the current WTO dispute
settlement mechanism. As the US Trade
Representative (USTR) Robert Lighthizer
has made clear, the US wants to revert to
the old GATT process where the power-
ful could just refuse to implement rul-
ings and prevent their adoption;

(b) bypassing WTO rules to raise
import tariffs to protect its domestic steel
and aluminium industries, claiming it is
doing so for “national security”; and

(c) reneging on US undertakings on
Section 301 of US trade law which were
provided to a dispute panel and formally
recorded by the panel as such in its re-
port adopted by the WTO Dispute Settle-
ment Body (DSB) (thus making the un-
dertakings a US commitment/obligation
to other WTO members), and invoking
Section 301 to unilaterally judge trade
practices of other members and raise tar-
iffs against their exports in violation of
its own bound tariff schedules.

The future of the WTO system de-
pends on the way the rest of the WTO
members respond to this triple assault:
either they act collectively to resist this
onslaught, or they keep quiet and allow
the US to attack the rights of other mem-
bers selectively, playing the old imperial
game of divide and rule.

While focusing on China, the words
and actions of the Trump administration
can leave little doubt that it is intent on
unleashing protectionist trade measures
against trade partners with whom it has

a bilateral trade deficit – Germany, South
Korea, Japan and India, among others.

Stonewalling on the AB

In blocking decisions at the DSB to
set in motion processes for filling vacan-
cies on the AB, the US has argued that it
was doing so since the AB was acting
beyond its powers in enabling retiring
AB members to continue and complete
work on disputes they had been hearing.

There are currently three vacancies
on the seven-member AB.

Interestingly, when the AB initially
notified the DSB of its working proce-
dures to enable retiring AB members to
continue hearing an appeal until the di-
vision bench issues its ruling, it was only
India that had voiced some systemic con-
cerns. The US itself does not seem to have
objected nor expressed any support or
understanding at that time over India’s
concerns, but rather acquiesced in the
working procedures – until now.

The government of any state may
change its views and policies domesti-
cally, though in most domestic jurisdic-
tions the doctrine of estoppel may come
into play. In terms of international treaty
obligations, there are stipulated proce-
dures (to change one’s view and secure
changes in international treaty commit-
ments) that the US has not bothered to
follow.

It has rather sought to prevent the
functioning of the WTO’s integrated dis-
pute settlement process – the one feature
of the present multilateral trading sys-
tem that marked a departure from both
the 1947 GATT system as well as other
mechanisms of international treaties, a
feature that both developed and devel-
oping countries at the time of establish-
ing the WTO had pointed to as a major
gain.

All viewed the dispute settlement
system as ensuring the protection and
implementation of the rights and obliga-
tions of the weakest as well as the stron-
gest trade partners through relatively
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impartial judgements by dispute panels
and the AB on clarifications of WTO trade
law.

Trade wars

In the wake of the various trade mea-
sures unveiled or contemplated by the
Trump administration, there has been in-
creasing talk of “trade wars”.

“Trade” and “war” are two words
antithetical to each other. Trade, by its
nature, is a voluntary act between two
or more individuals or enterprises. War,
on the other hand, is a coercive instru-
ment by which one country prevails over
another and forces it to yield and act ac-
cording to what the winning side wants.

Yet, over the ages, and more so since
feudalism gave way to mercantilism, war
or the threat of war has been used to force
countries to trade or open up to trade.

The two “Opium Wars” (1839-42 and
1860) to enable Britain to sell opium to
China to buy Chinese silk are the most
egregious example.

For its part, the US, with its dubious
claims to anti-colonialism, used China’s
defeat in the first Opium War to get
Beijing to conclude the Treaty of Wangxia
in 1844 to establish consular (and trade)
relations.

Similarly, there was some gunboat
diplomacy by the US in 1853 when Com-
modore Matthew Perry led a small
squadron of US naval vessels into the
harbour at Tokyo Bay to deliver a letter
to the Emperor of Japan asking for facili-
ties and shelter for US ships and sailors
in distress on Japanese shores. Perry re-
turned a year later with a bigger squad-
ron to receive Japan’s reluctant agree-
ment to a treaty according the US access
to two ports for refuelling and provision-
ing by US ships, the right to appoint US
consuls to live in these port cities, and a
“most favoured nation” (MFN) clause
whereby all future concessions Japan
granted to other foreign powers would
also be granted to the US.1

The Chinese were able to bring all
the colonial legacies on the mainland to
an end only in 1949 after the Mao-led
People’s Republic of China was estab-
lished. Much later, in 1997, the reversion
of Hong Kong to Chinese sovereignty
(but administered as a separate customs
territory) took place, while the Portu-
guese colony of Macau reverted to China
only in 1999.

These are but some of the extreme,
disagreeable examples of events that

have had long-term repercussions on re-
lations between China and the West (re-
percussions which are even now re-
flected in Chinese dealings with, and
suspicions of, Americans and Europeans
and many other foreigners).

Tit-for-tat dispute

There is loose talk, nay sabre-rat-
tling, in US government circles about
“trade wars”. Trump has tweeted that
“trade wars are good and easy to win”.

After having put in place increased
tariffs on imports of steel and aluminium
(claiming “national security” needs), the
Trump administration unveiled plans for
a slew of tariffs on up to $50 billion of
imports from China.

In a tit-for-tat trade spat, China re-
taliated with tariffs on $3 billion of im-
ports from the US (already in effect, to
counter the US steel and aluminium tar-
iffs) and announced plans for counter-
tariffs (to take effect when the $50 billion
US tariffs become effective) on up to $50
billion worth of imports of other US
goods (soybeans, aircraft and other po-
litically sensitive items).

Amidst stumbling stock markets
and media headlines of “trade wars”,
Trump and his economic advisors all
then began announcing that there is no
trade war, that negotiations are under
way, and that the economic effects would
be minimal.

However, the mercurial Trump has
also been changing his stance, asking the
USTR to levy additional duties on up to
$100 billion of imports from China.

Beijing, for its part, made clear it
would impose “comprehensive counter-
measures ... to the end and at any cost”
if Trump makes good on his threats.

At the moment, both sides are en-
gaged in some shadow boxing; it will be
about 60 days before the US-announced
$50 billion tariffs take effect, and then the
$50 billion Chinese counter-tariffs.

However, even before these tariffs
and counter-tariffs come into force, the
mere announcement is having negative
effects on US farmers and on markets for
the products China has unveiled as well
as on US enterprises producing or trad-
ing these products.

As for the Trump threat of additional
tariffs on $100 billion of imports from
China, Beijing has made clear it will re-
spond with equivalence. The US is thus
considering tariff increases on some $150
billion of Chinese exports, but faces a

potentially devastating hit if China re-
sponds in kind as it has promised. With
the US in 2017 selling no more than $130
billion in goods to China, the latter’s re-
taliation would involve the services sec-
tor, where the US has a trade surplus with
China (of perhaps about $30 billion).

While Trump has said he will act to
help US farmers affected by Chinese
counter-tariffs, any additional farm sup-
port would in turn provoke a trade fight
with other trading nations which would
resist the threat to their own farmers
posed by the subsidized US agri-exports.

Meanwhile China is also applying
some pressure tactics: it has appealed to
US businessmen to stop Trump’s trade
offensive. On 8 April, Chinese state me-
dia published an article calling on indus-
trial and commercial leaders in the US
to stand up to the White House’s plans
for the additional $100 billion tariffs,
warning that China will mount a fierce
counter-attack if Trump moves forward.

US businesses too seem inclined to
back China’s position, with many com-
plaining that the tariffs would make
other countries more attractive to Chi-
nese buyers.

“Growing trade disputes have
placed farmers and ranchers in a precari-
ous position,” Zippy Duvall, president
of the American Farm Bureau Federa-
tion, was reported as saying in US me-
dia on 6 April.

Patrick Delaney, a spokesman for the
American Soybean Association, was
cited by The New York Times as saying that
his group was working to stop the tariffs
from taking effect. “It’s a whole lot easier
not to wreck the car in the first place than
it is to think about what a repair might
look like,” he said.

China’s Xinhua news agency re-
ported that top US aircraft manufacturer
Boeing has expressed deep concern that
the US-China trade dispute could esca-
late into a major trade war that will nega-
tively impact the aerospace industry.

The tariff battle “could do harm to
the global aerospace industry”, Boeing
said in a short statement released on 4
April, announcing its own efforts to
proactively engage both governments (to
head off the trade war).

No winners in trade wars

Any cursory study of the history of
political economy and trade shows that
there are no winners in trade wars: all
are losers.
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When two countries engage in trade
spats by imposing tit-for-tat tariffs or
other trade measures against each other,
the trade-surplus country has tradition-
ally tended to lose more than the one
with the trade deficit. But this is not the
case in today’s world of global value
chains and production spread across
countries.

In any event, while the US has trade
deficits in goods with China and many
others, it has no deficit when trade in
goods and services are taken together.

Also, the trade deficit is a necessary
counterpart of the US dollar as an inter-
national reserve currency, with countries
accumulating dollar balances in their
central banks as reserves. If there be no
US deficit, the dollar will become a scarce
currency, resulting in countries not buy-
ing US goods and services.

However, dealing with Trump and
his trade war threats is a whole new
ballgame since he is qualitatively differ-
ent from a long line of his postwar pre-
decessors. He is trying to bring down the
entire edifice of the postwar world order
(political, security, money and finance,
and trade) which the US itself, the sole
hegemonic power at the end of the war,
had conceived, built and fostered.

With his knowledge and experience
of the construction industry, and how to
become rich by resort to bankruptcies,
Trump is willing to use a wrecking ball
against the present world order. While
he himself has so far offered no alterna-
tive, his dislike of the United Nations
system, the WTO, multilateral trade and
multilateralism are clear and palpable.
The pronouncements of his advisors,
verging on economic illiteracy, are often
as contradictory as Trump’s own tweets.

And with his most recent appoint-
ment of John Bolton as National Security
Advisor in the White House, the dangers
of US misadventures in the Middle East
(against Iran) and in the Far East have
increased. There are some contrary sig-
nals too in terms of moves under way for
a US-North Korea summit. Given the
decades of hostility between the two, any
peace will need patient, medium-to-long-
term negotiations, and it is extremely
doubtful whether the mercurial Trump
will engage in these.

Assault on the WTO

As set out earlier, on the trade front
the Trump administration has mounted
a three-pronged assault on the WTO:

(a) Blocking consensus on launching

a process to fill the three vacancies (and
two more soon to occur) on the AB, thus
threatening to make the AB and the WTO
dispute settlement system non-func-
tional. Trump’s USTR has proposed go-
ing back to the old GATT system of par-
ties negotiating settlement after dispute
panel reports (and blocking adoption of
panel reports with which they disagree).

This, in spite of the fact that it was
the US itself which had pushed for a
binding dispute settlement process in the
first place. Frustrated with the EU block-
ing consensus and preventing adoption
of rulings favouring the US in the French
wheat flour and Italian pasta disputes,
the US had sought, during the final
stages of the negotiations to establish the
WTO, a provision for “negative consen-
sus” in dispute settlement, whereby dis-
pute rulings would be automatically
adopted unless there was a consensus not
to do so.

(b) Invoking powers under Section
232 of US trade law and citing “national
security”, the Trump administration has
slapped 25% tariffs on imports of steel
and 10% on imports of aluminium. Sub-
sequently, it exempted some of its trad-
ing partners from these enhanced tariffs
and exempted some others like the EU
for a short period pending some negoti-
ated accord. China, Russia, Japan and
India are not among those exempted.

China, the EU, India, Russia and
Turkey have requested consultations
with the US under Article 12.3 of the
WTO’s Safeguards Agreement. China has
also initiated a dispute in the WTO on
the tariffs; Hong Kong-China, the EU,
Russia, Thailand and India all have re-
quested to join the consultations between
the US and China as part of the dispute
settlement process.

In the domestic jurisdictions of most
nations following the rule of law
(whether of the Anglo-Saxon jurispru-
dence or the European continental sys-
tem under the Napoleonic code), it is a
well-settled principle that it is the “pith
and substance” of a measure, not how it
is called, that matter in litigations.

In terms of US domestic law, the
imposition of tariffs on steel imports has
been challenged at the US Court of In-
ternational Trade in New York. The com-
plaint by Severstal Export GmbH and
Severstal Export Miami Corporation cites
various pronouncements by Trump to
argue that the action is not a genuine “se-
curity” measure (under Section 232) but
one aimed at securing a positive trade
balance with individual trading nations.

The complainants have averred that
the President’s proclamation citing na-
tional security “is a pretext to the actual
intent for the imposition of tariffs on steel
articles”. They point to Trump’s regularly
stated intent, both prior to and after as-
suming the presidency, to obtain a “posi-
tive trade balance” with other countries,
to “bring jobs home” and win trade wars.

The issue is such that the domestic
challenge can go all the way to the US
Supreme Court before a final decision is
reached. US trading partners at the WTO
cannot await its outcome or be too influ-
enced by it.

At the WTO, in judging whether the
US tariffs on steel and aluminium are
“national security” measures, “safe-
guard” measures or merely efforts at al-
tering bound tariff schedules (without
negotiating compensation with con-
cerned trade partners), arguably the
same “pith and substance” argument
will apply. And in this matter, the vari-
ous pronouncements of Trump and his
advisors would be cited in disputes as
evidence.

Article XXVIII of GATT 1994 enables
a member state to modify its bound tar-
iff rates by following a set procedure:
giving notice and negotiating with the
member with whom the original duty
reduction was negotiated, as also with
principal suppliers, to reach an agree-
ment for compensation; failing any
agreement, the member seeking modifi-
cation can nevertheless modify its sched-
ule, while others can withdraw equiva-
lent concessions.

Instead of adopting this route, as US
trade law academic Prof. Steve
Charnovitz has pointed out, the Trump
administration has invoked the “secu-
rity” exception to selectively modify the
steel and aluminium import duties.2

At the WTO, the AB has not so far
heard any appeal and decided the point
of law on the scope of the security ex-
ception; and by blocking the filling up
of AB vacancies, the US is preventing any
such decision if a dispute is raised.

However, an analogous issue has
figured before the International Court of
Justice (ICJ) in a dispute between
Djibouti and France on interpretation of
Article 2(c) of the 1986 Convention on
Mutual Assistance in Criminal Matters.
Article 2(c) provides that the requested
state may refuse a request for mutual
assistance “if it considers that execution
of the request is likely to prejudice [the]
sovereignty, ... security, ... ordre public
or other ... essential interests” of the state.
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In that dispute, the ICJ said in its
ruling that “while it is correct, as France
claims, that the terms of Article 2 provide
a State to which a request for assistance
has been made with a very considerable
discretion, this exercise of discretion is
still subject to the obligation of good faith
codified in Article 26 of the 1969 Vienna
Convention on the Law of Treaties”.3

The Vienna Convention, and its
stipulation on the “good faith” obligation
of parties, is fully applicable at the WTO,
as affirmed by the AB in disputes.

Thus, in the dispute on the US steel
and aluminium tariffs, it would be for the
US, as the member invoking the security
exception, to provide sufficient evidence
of its “good faith” in its own consider-
ation of the facts and in its conclusion that
its essential security interests were af-
fected. And it would be for the dispute
panel to weigh this and accept or reject
it.

(c) Making clear that his principal
trade target is China, Trump has also
announced – after a Section 301 investi-
gation by the US Commerce Department
of alleged unfair trade practices by China
– a list of various imports from China that
will be subject to increased tariffs (to take
effect after 30 days, and in the interreg-
num for the US public to file comments
and/or objections), and pending negotia-
tions with China to resolve US com-
plaints. The proposed new slew of tar-
iffs and trade restrictions (including on
Chinese investments and acquisitions of
US enterprises) is in response to alleged
Chinese theft of intellectual property (by
forcing US enterprises to transfer tech-
nology in return for market access or set-
ting up joint ventures) and other restric-
tions on US investments.

This use of Section 301 is contrary to
express commitments made by the US
before a WTO panel hearing a dispute
brought in 1998. The panel’s report
(adopted by the DSB) made clear that if
the commitments were disregarded (by
the US in future), it may attract liability
of a state under international law.

Need for a collective response

These US assaults on the WTO and
multilateral trading system bear the hall-
marks of an effort to resort to a 21st-cen-
tury version of 19th-century mercantil-
ist gunboat diplomacy to open up a for-
eign market. This calls for a collective
response from the entire WTO member-

ship other than the US.
Unfortunately, the major industrial-

ized nations are either silent or acquiesc-
ing in the attacks against China. Thus,
French President Emmanuel Macron, in
an interview on Fox News broadcast on
the eve of his April state visit to the US,
was reported as hoping that the US
would make permanent the current tar-
iff exemption on steel and aluminium
imports from the EU. Macron was quoted
as saying: “You don’t make trade war
with your ally ... You need allies. We are
an ally.”

In any event, irrespective of the
stance of key developed countries, it is
in the larger interest of all developing
nations to unite and support China.

For its part, China too needs to reas-
sess and revise its own stands and
agenda at the WTO, abandoning its
“Middle Kingdom” mindset in pushing
for  WTO  discussions  on  issues  op-
posed by most developing nations such
as e-commerce and investment facilita-
tion.

Irrespective of the views on the US
steel and aluminium tariffs or the Sec-
tion 301 actions against China, the US,
in blocking the process for filling vacan-
cies on the AB (thus attempting effec-
tively to render nugatory the ability of
the AB to function and hear appeals on
law), is threatening the credibility and
viability of the WTO’s dispute settlement
system, its one feature protecting the
rights of its weaker members against the
strong.

If the US continues to impede this
process, then perhaps it is time for the
rest of the WTO membership to take the
necessary steps and ask the US to with-
draw from the WTO.4 If the members are
unable to unite even on this basic sys-
temic issue, they may as well wind up
the WTO and its multilateral trading sys-
tem.

Meanwhile, top US and Chinese eco-
nomic officials have been engaged in
talks to head off a trade war. Whatever
the final outcome of these efforts, it is
clear that beyond increasing the profits
of Big Pharma and benefiting the richest
Americans via better Wall Street access
to Chinese markets, none of the contem-
plated or imposed US tariffs will bring
additional jobs to the US; in some cases
such as the steel and aluminium tariffs,
they will raise costs for a whole range of
other US industries where these goods
are used as production inputs.

So far, the responses of various

protagonists and trade partners of the US
have been restrained, with most of the
developed countries mute. Perhaps they
are hoping that pressure from affected
US industries, importers and consumers
may yet force Trump to modify his ini-
tial announcements. Or they might be
hoping that other US domestic develop-
ments (the Mueller inquiry, various law-
suits against Trump, the coming mid-
term elections) might intervene and put
an end to Trump’s mercurial policy
changes and announcements.

However, such a wait-and-see stance
may end up even in the interim inflict-
ing serious injury to the WTO and mul-
tilateral trading system, making future
reversals more difficult.

And those who might be thinking of
appeasing Trump through minor conces-
sions should recall Winston Churchill’s
definition of an “appeaser” as “one who
feeds a crocodile hoping it will eat him
last”.5 (SUNS8670)       ❐

The author acknowledges that he has benefited
from comments by B.K. Zutshi, who as Indian
Ambassador to GATT 1947 (1989-1994) was in-
volved in the negotiations on the Marrakesh treaty
establishing the WTO; and by Rammanohar
Reddy, former Editor of Economic and Politi-
cal Weekly and currently Reader’s Editor at
Scroll.in. Any remaining deficiencies are those of
the author. An earlier version of this article was
published in Third World Resurgence (No.
328).
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US to allies: VERs on steel and
aluminium or extra tariffs
The US is reportedly asking a number of  its trading partners to limit
their exports of  steel and aluminium in return for exempting them from
higher tariffs on these products.

by D. Ravi Kanth

GENEVA: The United States has threat-
ened some of its closest trading partners
to either fall in line with appropriate vol-
untary export restraints (VERs) or quo-
tas on steel, aluminium and other prod-
ucts by 1 June or face the consequences
of permanent higher duties.

If the talks with its allies fail to de-
liver results by 1 June, the US intends to
make permanent the additional duties of
25% on steel and 10% on aluminium un-
der national security provisions of Sec-
tion 232 of its trade law even though they
breach its scheduled WTO binding com-
mitments.

(The VERs demanded by the US
from its trade partners are illegal under
the WTO treaty. And instead of using
provisions of Article XXVIII of GATT
1994 to modify and raise its bound du-
ties on steel and aluminium, the US is
claiming a “security exception” to do so.
– SUNS)

The US administration is wielding a
sword of Damocles on the European
Union, Canada and Mexico to demand
they agree to VERs. President Donald
Trump has granted them another re-
prieve for 30 days until 1 June from the
controversial steel and aluminium tariffs.

Without mentioning the VERs ex-
plicitly, the White House has said unam-
biguously that the additional 30-day ex-
emption is “final”, implying that if the
EU, Canada and Mexico fail to fall in line
as per Washington’s demands, the addi-
tional duties of 25% on steel and 10% on
aluminium would be made permanent.

The additional duties had been an-
nounced on 8 March.

Apart from wanting Canada and
Mexico to fall in line with quota-driven
exports for both steel and aluminium, the
US also wants its two neighbours to agree
to a revised North American Free Trade
Agreement (NAFTA) on its “America
First” terms.

The US wants the EU to agree to
“quotas that will restrain imports, pre-
vent transshipment and protect the na-
tional security”, according to a statement
issued by the White House on 30 April.

The statement also said that Argen-
tina, Brazil and Australia have reached
“agreements in principle” with the US
with respect to steel and aluminium. But
it is not clear what these three major
farm-exporting countries are required to
do as the US did not release the details
of the agreements.

South Korea had already secured a
permanent exclusion from the steel and
aluminium tariffs by agreeing to sharply
reduced quotas for exporting these two
items to the American market as well as
to more imports from the US.

US-China talks

The latest US announcement has
come as the US and China engage in con-
sultations on how to avert a possible
trade war following Washington’s unilat-
eral threat to impose new duties on $50
billion of Chinese imports in retaliation
for alleged theft of intellectual property.

On 1 May, the US Trade Representa-
tive (USTR) Ambassador Robert
Lighthizer broadly indicated what it was
expecting of China in the negotiations.
He made it unambiguously clear during
an address to the US Chamber of Com-
merce that “it is not my objective to
change the Chinese system” but “I have
to be in a position where the United
States can deal with it, where the United
States isn’t the victim of it”.

“China’s ‘Made in China 2025’ ini-
tiative amounts to an industrial policy
that seeks to create national champions
that will dominate global high technol-
ogy industries,” the USTR was cited as
saying by the Washington Trade Daily of
2 May.

Lighthizer’s central message, accord-
ing to the Financial Times of 2 May, was
that China’s “economic model of state
capitalism is a direct challenge to the US
economy.”

The report also suggested that the
main battle between the US and China is
going to be over “technology”, with for-
eign companies said to be compelled to
enter into joint ventures with local com-

panies and transfer technology know-
how in return for securing access to the
Chinese market.

In a tit-for-tat response to the Ameri-
can steel and aluminium duties as well
as the proposed measures against alleged
Chinese theft of intellectual property,
China has announced tariffs on a range
of US products. China’s trade diplomats
have pointedly criticized the US by name
at the WTO, describing Washington’s
crowbar “unilateral trade measures” as
posing the biggest challenge to the mul-
tilateral trading system.

Muted response

Paradoxically, as the Trump admin-
istration finds it difficult to counter China
which is standing up to Washington’s
allegedly illegal “America First” trade
policies, including rebalancing of mount-
ing trade deficits, it is not facing a match-
ing threat in the EU, Japan, Canada or
the developing-country “champion” Bra-
zil, according to trade envoys who asked
not to be quoted.

The EU, which is the world’s largest
trading entity and which hitherto re-
mained as a countervailing power at the
WTO, is yet to offer a cohesive and co-
herent policy response to the US. The EU
and Japan did not even protest against
the Section 232 actions on steel and alu-
minium at the WTO’s Safeguards Com-
mittee meeting on 23 April (see follow-
ing article).

Responding to the reprieve granted
by Trump until 1 June, the EU merely
said the decision to exempt for 30 days
“prolongs market uncertainty, which is
already affecting business decisions”,
according to a news report in the Finan-
cial Times on 1 May. Leaders of Germany
and France, the EU’s leading members,
had pleaded with Trump not to make the
additional duties on steel and aluminium
permanent.

“As a longstanding partner and
friend of the US, we will not negotiate
under threat,” the European Commis-
sion said in a statement, according to the
FT.

Germany, which had denied a hu-
manitarian package to the EU’s weakest
member Greece for recovering from the
bleeding economic crisis it is facing now,
seems however to be ready to negotiate
with the US for a permanent exemption
from the steel and aluminium tariffs.

“Neither the European Union nor
the United States can have an interest in
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escalating trade relations,” said Martina
Fietz, a spokeswoman for German Chan-
cellor Angela Merkel, according to the FT
report. “Rather, both the US and the EU
would profit from a further deepening
of trade relations. In this regard, a posi-
tive trade agenda should be developed
in the interests of both sides.”

It is clear that the Trump adminis-
tration seems to be gaining an upper
hand on the German leader, who not long
ago had said Europe must stand on its
own legs and shape its own future.

EU reaction

Ahead of the temporary US reprieve
granted on 30 April, the EU had said that
it has a package of trade retaliatory mea-
sures ready against the US in case Wash-
ington decides to make permanent the
additional steel and aluminium tariffs,
according to a person familiar with the
development.

The EU has prepared a list of Ameri-
can goods of more than $3 billion that
would be subjected to additional duties
as per Article 8 of the WTO Agreement
on Safeguards, the person said, asking
not to be quoted. “The EU has loaded its
guns ready with retaliatory measures
against American goods but will not fire
them unless it is compelled to do so,” the
person said, adding that the EU will
strictly adhere to the process laid out in
the Safeguards Agreement for taking re-
taliatory measures.

EU exports to the US of steel prod-
ucts of the types covered by the US mea-
sures have a total value of $5.99 billion,
and aluminium products a total value of
$1.25 billion, making the EU the first and
fifth exporter to the US of steel and alu-
minium, respectively. Brussels has said
that “should the exclusion not continue
to be in place, then the EU’s exports
would be impaired significantly by the
United States’ measures.”

Consequently, the EU sought to join
as a third party in the trade dispute
launched in the WTO by China against
the US Section 232 measures.

The US has already rejected a request
from the EU to enter into safeguard con-
sultations on the additional steel and alu-
minium duties, saying Trump has deter-
mined that the tariffs are “necessary to
adjust imports of steel and aluminium
articles that threaten to impair the na-
tional security of the United States.”
“These actions are not safeguard mea-

sures, and therefore, there is no basis to
conduct consultations under the Agree-
ment on Safeguards with respect to these
measures,” the US informed the EU.

Despite these pronouncements, the
EU is slowly yielding ground to Trump
by joining consultations outside the
WTO, according to a trade envoy who
asked not to be quoted.

In conclusion,  the US  steel  and  alu-

minium tariffs could open a new chap-
ter in global trade where the transatlan-
tic powers will join hands to fight China
on several fronts, the envoy suggested.

It remains to be seen whether China
can build a broad developing-country
coalition at the WTO and outside to chal-
lenge the US so as to ensure a develop-
mental  face  to  global  trade.
(SUNS8674)                                            ❐

US faulted at WTO Safeguards
Committee over S. 232 actions
The US steel and aluminium tariffs had come under fire during a recent
meeting at the WTO.

by Kanaga Raja

GENEVA: Several members of the WTO
on 23 April voiced sharp concern and
disappointment over the decision by the
US to impose additional tariffs on im-
ports of certain steel and aluminium
products under Section 232 of the US’
Trade Expansion Act of 1962.

The Russian Federation, Venezuela,
Turkey, Norway, Switzerland, India and
Singapore all joined China in criticizing
the tariffs, which were levied by the US
claiming “national security” grounds
and purporting to act under Section 232.

This criticism of the US actions came
at a formal meeting of the WTO Com-
mittee on Safeguards, under an agenda
item requested by China.

In recent weeks, a growing number
of WTO members have been seeking con-
sultations with the US under Article 12.3
of the WTO’s Agreement on Safeguards
over the Section 232 actions. So far,
China, the European Union, India, the
Russian Federation and Turkey have re-
quested such consultations.

Also at the 23 April meeting of the
Safeguards Committee, South Korea, the
Philippines, the EU, China, Singapore,
Switzerland, Norway and Malaysia criti-
cized the recent US decision to impose
safeguard tariffs on imported solar cells.
South Korea, China and Mexico also criti-
cized a similar action taken by the US
targeting imported large residential
washers.

Multilateral system undermined

At the meeting, according to trade
officials, the Russian Federation, Venezu-
ela, Turkey, Norway, Switzerland, India
and Singapore joined China in voicing
their concerns over the US actions under

Section 232.
In a strong statement, China recalled

that on 8 March US President Donald
Trump issued a proclamation finding
that steel and aluminium were being
imported into the US market in such
quantities as to pose a national security
threat to the US, and imposed tariffs of
25% and 10% on imports of steel and alu-
minium, respectively. China said that al-
though the measures were imposed un-
der the guise of national security, these
were safeguard measures and the US
should have responded to China’s re-
quest for consultations under the Safe-
guards Agreement.

According to trade officials, China
underlined that the Section 232 actions
severely damaged the stability of the
multilateral trading system and distorted
international supply chains, with consid-
erable negative follow-up effects. For
example, it pointed out, some members
had been forced to take measures be-
cause of concerns regarding trade diver-
sion arising from the steel and alu-
minium tariffs.

China warned that if such measures
deliberately undermining the multilat-
eral trading system could not be cur-
tailed, the multilateral system would face
the risk of collapse.

China also emphasized that the US
decision to exempt certain exporters
from the tariffs, including some of the
largest suppliers to the US market, clearly
violated the WTO’s “most favoured na-
tion” (MFN) principle.

Another example, China said in an
apparent reference to the US-South Ko-
rea free trade agreement, was the US use
of the exemptions to push another mem-
ber to agree to voluntary export restraints
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on steel in their bilateral trade agreement,
which was clearly forbidden under mul-
tilateral trading rules.

China said that it opposed the US
approach and that members could not
allow this unilateralist momentum to
continue. A member was not allowed to
use tariff measures as a threat to pres-
sure other members unilaterally, China
said, adding that the answer was to re-
spect the multilateral trading system.

According to trade officials, the US
reiterated what it had said in an earlier
submission to the Safeguards Commit-
tee, namely that the tariffs were not safe-
guard measures and therefore there was
no basis to conduct consultations under
the Safeguards Agreement with respect
to these measures, and that there was
nothing to justify China’s imposition of
“rebalancing” tariffs under Article 8.2 of
the Safeguards Agreement.

The US maintained that China’s re-
sponse on 2 April in imposing “rebalanc-
ing” tariffs on 128 US products had no
basis under the Safeguards Agreement,
since these were not safeguard measures.
It also claimed that China had not as-
serted any other legal basis for its action
and therefore there appeared to be no
basis for China’s actions under the WTO
rules.

The US maintained that China had
adopted non-market-oriented policies in
these sectors, leaving WTO members
with no other choice to address the situ-
ation. According to the US, it was impor-
tant to put first things first and discuss
such distortions. The US claimed that
China did not appear to be addressing
this but in fact appeared to be increasing
state intervention under its “Made in
China 2025” industrialization and inno-
vation programme.

The US said until China alleviates
the global problem it has created, mem-
bers would have no choice but to address
the problem in the form they considered
most appropriate.

According to trade officials, Russia
said it believed, like China, that the US
action was in essence a safeguard mea-
sure.

According to Russia, the whole pro-
cess leading up to the imposition of the
tariffs lacked transparency and deprived
foreign producers of the right to provide
evidence in the hearings. What was most
outrageous, said Russia, were the exclu-
sions exempting certain suppliers, in-
cluding the biggest suppliers, from the

tariffs. Russia said it could not under-
stand how the US intended to achieve its
goal of protecting the US industry when
the biggest exporters were excluded.

The US actions only caused instabil-
ity in trade, led to increased trade barri-
ers and created a lose-lose situation for
all members, warned Russia.

Turkey said that it was not con-
vinced by the national security argument
and that such claims should only be used
in exceptional circumstances. According
to Turkey, the G20’s Global Forum on
Steel Excess Capacity provided a venue
to discuss the problem of excess capac-
ity, and such problems should be re-
solved through coordinated efforts rather
than resort to unilateralism.

Norway said that it was deeply con-
cerned by the US actions. While they
were harming Norwegian steel produc-
ers, Norway said what it was most con-
cerned about was that the actions were
undermining the multilateral trading
system.

Switzerland shared the concerns of
the other members regarding the unilat-
eral US actions. It said that it did not
understand the rationale of exempting
certain members while similar members
were subject to the tariffs.

According to trade officials, India
said that such unilateral actions had no
place in the international trading system
and that it was watching the situation
closely.

Singapore said that the US actions
adversely affected global supply chains
and downstream US industries.

China pointed out that it was work-
ing with other members to resolve their
relevant concerns and that the G20’s Glo-
bal Forum on Steel Excess Capacity and
other fora existed to discuss the issue.
Good discussions had already taken
place and China had already made sig-
nificant progress in reducing domestic
steel production and was continuing to
further reduce capacity, it said.

US actions on solar cells and washers

Meanwhile, the US made a long
statement at the Safeguards Committee
meeting under the agenda item on US
safeguards on solar cells and large resi-
dential washers.

The US had imposed safeguard du-
ties in January on imported solar cells
and large residential washers.

According to trade officials, the US
maintained at the meeting that the inves-

tigation into both products had been car-
ried out in a very open and transparent
manner, with WTO members notified of
the progress in the US investigation dur-
ing every step of the process.

WTO members were given ample
opportunity to present written argu-
ments, it said. Recommendations were
forwarded to the president, who took the
measures he considered necessary to
remedy the situation.

Members were also given the oppor-
tunity to consult with the US on its ac-
tions under the Safeguards Agreement,
with those requesting consultations hold-
ing talks with the US from February to
April. The US said that it then submitted
to the WTO joint notifications with nearly
all members it held consultations with,
and most of the notifications contained
a specific date by which members could
take action to maintain substantially
equivalent levels of concessions.

With regard to the safeguard on so-
lar cells, the US said that it was still con-
sidering requests for exclusions and that
it expected an announcement on this in
the coming months.

According to trade officials, South
Korea said that it considered the US mea-
sures to be excessive and inconsistent
with the WTO agreements with respect
to the alleged significant increase in im-
ports, serious injury to competing US
producers, and direct causation between
the increased imports and the injury suf-
fered.

South Korea said it had failed to
agree with the US on compensation for
both the safeguard measures and had
notified the WTO of its plans to suspend
concessions against the US. It expressed
hope that the measures would be with-
drawn as soon as possible.

The Philippines said that it had held
consultations with the US on the safe-
guard on solar cells and that both sides
agreed to continue their discussion while
maintaining their rights under the Safe-
guards Agreement. According to the
Philippines, they also agreed that the
Philippines had the right to suspend con-
cessions after 6 February 2021 or follow-
ing any decision by the WTO’s Dispute
Settlement Body declaring the safeguard
to be in violation of WTO rules.

The EU said it was very concerned
about the use of safeguards by the US,
which was not a traditional user of such
remedies, having last imposed a safe-
guard in 2002. The EU maintained that
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China calls for common front on US
S. 301 measures
China has urged joint action by WTO members against US “unilateralism
and protectionism” embodied in the controversial so-called Section 301
trade measures.

by D. Ravi Kanth

GENEVA: China has called for a common
front against the United States at the
WTO for fighting the “unilateralism and
protectionism” unleashed by Washing-
ton through its “crowbar trade mea-
sures” under Section 301 of the US Trade
Act of 1974, according to people familiar
with the development.

In a hard-hitting statement delivered
at the WTO’s Dispute Settlement Body
(DSB) meeting on 27 April, China said
“we believe the time has come for all
members to join with each other to take
actions against the unilateralism and pro-
tectionism manifested in the US conduct,
so that what has happened time after
time in the past will not repeat itself in
the future.”

“What certainly has happened today
is that the unilateral nature of the US Sec-
tion 301 is revived and is now challeng-
ing the foundations of the rules-based
multilateral trading system,” China
pointedly said.

Against the backdrop of the Section
301 investigations into China’s intellec-
tual property policy regime on purported

grounds of Beijing’s “unfair economic
practices” and the subsequent threat of
US trade retaliatory measures to the tune
of $50 billion, China said there is a mate-
rial change in the dynamics of unilateral
positions adopted by the US.

China said that the US has initiated
125 investigations under Section 301 and
retaliated in 17 instances.

Between 1974 and 2018, China
pointed out, the US has initiated 27 in-
vestigations against the EC (later the EU),
16 investigations against Japan, 14 inves-
tigations against Canada, 11 investiga-
tions against South Korea, eight investi-
gations against Brazil, six investigations
against Argentina, six investigations
against Chinese Taipei, five investiga-
tions against India, three investigations
against Thailand, two investigations
against Belgium, France, Indonesia, Italy,
Portugal, Spain, Sweden, Switzerland,
the UK and Ukraine respectively, and one
investigation against Australia, Austria,
Colombia, Costa Rica, Denmark, Ger-
many, Guatemala, Honduras, Ireland,

Mexico, Norway, Pakistan, Paraguay,
Netherland, Turkey and the Soviet Union
respectively.

China said that the Section 301 in-
vestigations remained a nightmare for
countries before the establishment of the
WTO, particularly for those countries
that did not possess the negotiating le-
verage. Shockingly, with a low threshold
for the investigations, “roughly one third
of all Section 301 investigations were self-
initiated by the US government, namely
without any petition by any domestic
industry”, Beijing maintained.

“Twenty-three years after the estab-
lishment of the WTO [in 1995], Section
301 of the Trade Act of 1974 continues to
serve as the tool of the US to take unilat-
eral actions against other members,”
China said.

According to China, a WTO dispute
settlement panel in 2000 had clearly
ruled that even though Section 301 is not
inconsistent with Article 23 of the Dis-
pute Settlement Understanding (DSU)
that deals with strengthening multila-
teralism, any actions taken under Section
301 must be based on the “rulings and
recommendations” issued by the DSB.

“Contrary to these commitments,
none of the decisions or actions taken by
the US in this recent Section 301 investi-
gation was based on any adopted rulings
or recommendations of the DSB,” China
emphasized.

Strangely, the US defended its Sec-
tion 301 investigations and subsequent
actions by asserting that the US made no
findings in the Section 301 investigation
that China had breached its WTO obli-
gations, China said. The US argued there-
fore that it was entitled to take retalia-
tory trade measures against China re-
gardless of whether those retaliatory
measures conform to the WTO rules.

Clearly, this is “a fundamental mis-
interpretation of Members’ WTO obliga-
tions”, China asserted. Citing Article 1
and Article 2 of the General Agreement
on Tariffs and Trade (GATT) 1994 which
require members to provide MFN (most
favoured nation) treatment to all other
contracting parties and each contracting
party to accord the same treatment as per
the schedules of concessions, China said
“the precondition suggested by the US
is not justified.”

Dangers

China had in March launched at the
WTO a trade dispute against the US Sec-

the safeguard on solar cells was not ap-
propriate because the problem was pri-
marily the increased imports from a
number of Asian producers but was caus-
ing collateral damage to others. EU im-
ports were not the problem, it claimed.

According to trade officials, China
voiced concerns over both the investiga-
tions on solar cells and large residential
washers. With respect to the investiga-
tion on solar cells, almost all important
data was kept confidential and particu-
lar key indicators were redacted, said
China. The US, it added, failed to con-
sider how its domestic industry was af-
fected by the global market downturn in
the solar cell market, instead attributing
injury to imports. Furthermore, the US
did not impose the tariffs in response to
unforeseen circumstances as required
under the Safeguards Agreement.

Singapore said it was concerned
about the US action and that the tariffs
would only dampen growth and increase

costs to US producers.
Switzerland expressed deep disap-

pointment with the US decision. It said
that blocking all imports, even those not
contributing to the problem, was not a
proper solution.

Norway said that it regretted the US
decision and had doubts that it met the
criteria for imposition of a safeguard
under WTO rules.

Malaysia said the US solar safeguard
was causing serious injury to its domes-
tic producers and that it had agreed to
continue discussions with the US on the
matter.

Mexico said it was very concerned
about the US change of position on the
use of safeguards and that safeguards
should be used only in exceptional cir-
cumstances. Mexico also pointed to a US
International Trade Commission finding
that exports of washing machines from
Mexico did not harm the US industry.
(SUNS8669)                                             ❐
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tion 301. When the dispute came up for
discussion at the 27 April DSB meeting,
several other countries – Pakistan, Rus-
sia, Hong Kong-China, Chinese Taipei,
the European Union, Brazil, India and
Norway – cautioned the US about the
dangers that the US unilateral actions
pose to the global trading system.

Chinese Taipei and the EU said while
they share the US concern about China’s
alleged violations of intellectual property
rights, the best way to address the mat-
ter is through the multilateral trading
system.

Without naming the US, India said
“adoption of unilateral measures by
Members will erode our long-cherished
principles of predictability and non-dis-
crimination and can lead to a real risk of
a full-blown trade war.”

“As a firm supporter of the rules-
based multilateral trading system”, In-
dia said, “gaps, imperfections and unfair
elements in trade rules need to be dis-
cussed and reformed in the WTO.”

“Unilateral measures, on the other
hand, could stop the fragile global eco-
nomic recovery in its tracks, with conse-
quences for jobs, GDP growth and de-
velopment that would harm us all,” In-
dia argued.

In a sharp response to China’s tren-
chant criticism on Section 301, the US
said it had already catalogued the Chi-
nese abuse of intellectual property rights
in its trade dispute complaint filed in
March. Instead of addressing its “dam-
aging and discriminatory” policies,
China accuses the US of “unilateralism”,
the US argued.

The controversial Chinese practices,
according to the US, include “foreign
ownership restrictions” involving joint
venture requirements and foreign equity
limitations, “China’s regime of technol-
ogy regulations” that force American
companies to transfer technology,
China’s facilitation of investment system-
atically to take over foreign companies
and assets, and China’s theft of sensitive
commercial information and trade se-
crets from computer networks.

China, however, dismissed the US
statement, saying that it was a “wilful
distortion of facts” and that the allega-
tions on policies on technology transfer
and licensing on non-marketing terms
were “entirely without basis.”

China slammed the US for rejecting
Beijing’s complaint invoking dispute
settlement proceedings against Washing-

ton at the WTO over the proposed tariff
measures following the Section 301 in-
vestigations.

On 13 April, the US had said China’s
request for dispute settlement consulta-
tions did not meet the requirements of
Article 4 (on consultations) of the DSU
since the US has not adopted any tariff
measures with respect to China. The US
has said that since China’s complaint re-
volves around the “proposed tariff mea-
sures” which have not been adopted
against China, the issues raised in China’s
complaint “are not measures affecting
the operation of any covered agreement
taken within the territory of” a member,
within the meaning of DSU Article 4.2.
Consequently, China’s letter did not
“identif[y] the measures at issue” pursu-
ant to DSU Article 4.4, as there are no
tariff measures in existence, the US said.

In a sharp response to the US rejec-
tion, China has said, in a communication
on 25 April, that the measures raised by
China are explicitly based on legal pro-
visions.

China ridiculed the US that, after
having rejected China’s request for con-
sultations, it is ready to enter into con-
sultations with China “with respect to the
United States’s concern on China’s rel-
evant policies addressed in the Section
301 investigation as well as China’s Pub-
lic Notice on imposing additional tariffs
on certain products originating from the
United States.”

“I regret to inform you that such re-

quest obviously exceeds the scope of
China’s consultations request dated 4
April 2018,” China said.

In addition, China said, it is confused
by the logic taken by the US. On the one
hand, the US emphasizes that the poli-
cies addressed in the Section 301 investi-
gation do not appear to implicate WTO
obligations except for the measures un-
der China – Certain Measures Concerning
the Protection of Intellectual Property Rights
(DS542). On the other hand, the US’ 13
April letter requests to discuss China’s
policies addressed in the Section 301 in-
vestigation, which appears to mean that
the US also recognizes that the policies
addressed  in the Section 301 investiga-
tion do implicate the WTO rules.

China said that it will go ahead with
the “consultations between our two sides
[which] will be conducted in accordance
with Article 4 of the DSU and will only
cover the measures at issue identified
explicitly in the DS543 consultations re-
quest, including the list of imported
products originating from China for ad-
ditional tariffs dated 3 April, the Section
301 investigation report dated 22 March,
etc.”

In short, China seems to have de-
cided to take the fight against the US
unilateral actions to the finish at the
WTO. It remains to be seen whether other
developing and least-developed coun-
tries will coalesce around the issues
raised by China. (SUNS8673)                ❐

Attempts under way to bury the AB
appeal process
The Appellate Body may become a casualty of  US efforts to reshape the
WTO’s dispute settlement system in line with its interests.

by D. Ravi Kanth

GENEVA: Attempts are under way to
quietly bury the WTO’s Appellate Body
(AB) that provides “predictability” and
“certainty” with its binding rulings, and
shift to the panel process in which the
WTO secretariat, in servicing the panels,
plays an influential role in shaping the
findings, according to trade envoys fa-
miliar with the development.

As the United States continues to
block the process for filling three vacan-
cies at the AB despite repeated calls by a
large majority of countries for an expe-

ditious selection process, the AB will face
another critical test soon when the sec-
ond term for one of its members, Shree
Baboo Chekitan Servansing of Mauritius,
comes up for a toss, said an envoy who
asked not to be identified.

If Servansing decides not to stake a
claim for a second term in light of con-
cerns that the US will create hurdles as it
has for the selection process to fill the
current three vacancies, then the AB will
be “further crippled”, the envoy sug-
gested.
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WTO Director-General Roberto
Azevedo might also not be in favour of
Servansing staking a claim for a second
term, the envoy suggested.

Nevertheless, it remains to be seen
whether the Mauritian government,
which is close to the US, will be able to
convince Washington to adopt a
favourable stand to ensure a second term
for its former trade envoy, the envoy said.

Fate of  AB at stake

According to another trade envoy
who also asked not to be identified, the
WTO Director-General would prefer to
revert to a panel process and do away
with the AB once and for all in order to
satisfy the US.

In a panel-driven dispute settlement
process, the WTO secretariat, which is
tasked with servicing the panels, will be
able to play an influential role both in
constituting a panel as well as in its sub-
sequent findings, the envoy suggested.

Instead of persuading the US to give
up its obstructionist stance and bring an
end to the crisis at the AB, the Director-
General wants to hold consultations with
the US on its specific concerns.

At an informal meeting of trade min-
isters in New Delhi on 19 March, a large
number of ministers had unambiguously
demanded the continuation of an impar-
tial and independent AB.

Trade ministers had severely criti-
cized attempts by the Director-General
and some major industrialized countries
to consider “alternatives” instead of re-
solving the current AB crisis, the envoy
said.

“The proposed alternatives ... did
not get much traction during the meet-
ing as many ministers wanted to adhere
to the rulings of the judicial body [rather]
than negotiated outcomes as under
GATT 1947,” South Africa’s trade minis-
ter Rob Davies had told the South-North
Development Monitor (SUNS) on 20
March.

“There is a sharp concern over the
non-appointment of AB members,” he
said, suggesting that there has to be an
urgent resolution.

At the New Delhi meeting, the US
ambassador to the WTO Dennis Shea
said that the AB failed to comply with
important markers for its effective func-
tioning. He said the AB failed to meet the
90-day limit for issuing rulings as re-
quired under the rules and continues to

issue rulings in which two members had
already retired. In addition, he argued
that some AB reports went far beyond
their mandate for resolving trade dis-
putes.

Back to GATT 1947 system?

Ahead of the New Delhi meeting,
Azevedo had, along with the WTO Gen-
eral Council chair Ambassador Junichi
Ihara of Japan, held a “green room”
meeting to discuss an alternative dispute
settlement system at the WTO akin to the
one that prevailed under the GATT (Gen-
eral Agreement on Tariffs and Trade)
1947 framework as suggested by the US
Trade Representative Robert Lighthizer
several months ago, trade envoys told
SUNS.

In contrast to the current WTO sys-
tem of binding dispute settlement rulings
issued by panels and the AB, the GATT
1947 system required panel rulings to be
adopted by consensus of the contracting
parties.

[This enabled some of the powerful
trading nations to block adoption of rul-
ings that went against their stand. In fact,
at that time it was the US that was the
aggrieved party under the system, as the
European Economic Community (now
EU) blocked adoption of panel rulings in
two disputes raised by the US regarding
agricultural subsidies – the Italian pasta
dispute and the French wheat flour dis-
pute. In both instances, the EEC had en-
abled preferential treatment to produc-
ers if they used the costlier wheat from
European countries rather than cheaper
imported US wheat. The US, in both dis-
putes, had successfully challenged the
subsidy involved in the inputs to Italian
pasta makers and French flour mills.

[Thus thwarted, the US, during the
final stages of the Uruguay Round ne-
gotiations which would lead to the es-
tablishment of the WTO, insisted on the
application of the “negative consensus”
rule, under which panel rulings would
be adopted unless there was a consen-
sus among all WTO members against it.
Since the party that prevailed in a ruling
would not be inclined to join in such a
consensus, panel rulings would effec-
tively be automatically adopted and
therefore binding.

[In agreeing to this arrangement for
the WTO dispute settlement system, the
EU managed to get an Appellate Body
process instituted to hear and dispose of,
on issues of law, appeals against a panel
finding – the only other instance apart
from a “negative consensus” in which a
panel ruling is not adopted. – SUNS]

At the “green room” meeting in
March, the WTO Director-General had
suggested that instead of pushing the US
hard to continue negotiations to break
the current deadlock in selecting three
new members to the AB, WTO members
must consider the blockage as given and
act accordingly, said a trade envoy who
asked not to be quoted.

The latest instance of US blockage
took place at the 27 April meeting of the
DSB, when, for the 11th time, the US
withheld support for a proposal (co-
sponsored by over 60 member states) to
launch a process to fill the three vacan-
cies in the AB.

The chances of resolving the impasse
at the AB seem bleak given the US posi-
tion.

Ultimately, the WTO might be inch-
ing closer to the dispute panel process,
according to envoys who asked not to be
identified. (SUNS8667)                        ❐
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PPPs show “widespread short-
comings and limited benefits”
An audit of  public-private partnership (PPP) projects in the EU has
found “widespread shortcomings and limited benefits” with this much-
promoted method of  funding public services.

by Chakravarthi Raghavan

GENEVA: While public-private partner-
ships (PPPs) have the potential to achieve
faster policy implementation and ensure
good maintenance standards, an audit of
such projects in the European Union
shows “widespread shortcomings and
limited benefits”.

The results of the audit are published
in a Special Report (09/2018) by the Eu-
ropean Court of Auditors (ECA). The re-
port, which was released on 20 March, is
available at https://www.eca.europa.eu/
en/Pages/DocItem.aspx?did=3D45153.

PPPs are defined by the Organiza-
tion for Economic Co-operation and De-
velopment (OECD), in the “Principles of
Public Governance of Public-Private
Partnerships” (2012), as “long-term con-
tractual arrangements between the gov-
ernment and a private partner whereby
the latter delivers and funds public ser-
vices using a capital asset, sharing the
associated risks.”

This broad definition, the ECA says,
shows that PPPs can be designed to
achieve a wide array of objectives in vari-
ous sectors, such as transport, social
housing and healthcare, and can be struc-
tured under different approaches.

The three main PPP categories are:
(a) concessions, where, typically, final
users of the service pay the private part-
ner directly, with no (or reduced) remu-
neration from the public sector; (b) joint
ventures, or institutional PPPs, where
both the public and private sector be-
come shareholders in a third company;
and (c) contractual PPPs, where the rela-
tionship between the parties is governed
by a contract.

[Over the last decade or two, PPPs
were promoted in developing countries
via policy advice and/or loan condition-
alities by the International Monetary
Fund and the World Bank, regional de-
velopment banks and other funding
agencies of the UN system. In many in-
stances, transnational corporations
(TNCs) based in developed countries, or
domestic enterprises with TNC links,
become the concessionaires, joint venture
partners or parties to a contractual PPP.

[The problems identified in the ECA
report, which is focused on PPPs in the
EU, are present by several orders of mag-
nitude in developing countries, whose
governments and bureaucracies have
less expertise and experience in negoti-
ating such PPPs. – SUNS]

In the audit report, which surveys
the workings and outcomes of several
PPPs in EU member states, the ECA con-
cludes that there is a high risk that PPPs
will not contribute to the expected extent
to the aim of implementing a greater part
of EU funds through blended projects
including PPPs.

The auditors say: “We found that
despite PPPs having the potential to
achieve faster policy implementation and
ensure good maintenance standards, the
audited projects were not always effec-
tively managed and did not provide ad-
equate value for money. Potential ben-
efits of PPPs were often not achieved, as
they suffered delays, cost increases and
were under-used, and resulted in 1.5 bil-
lion euro [of] ineffective spending, out
of which 0.4 billion euro [were] EU
funds.”

“This,” the report of the auditors
adds, “was also due to the lack of ad-
equate analyses, strategic approaches
towards the use of PPPs and institutional
and legal frameworks. With only few
Member States having consolidated ex-
perience and expertise in implementing
successful PPP projects, there is a high
risk that PPPs will not contribute to the
expected extent to the aim to implement
greater part of EU funds through blended
projects including PPPs.”

PPPs in the EU

PPP projects harnessing both the
public and the private sector, the report
says, provide goods and services which
are conventionally supplied by the pub-
lic sector, while easing the stringent bud-
getary constraints placed on public ex-
penditure.

Since the 1990s, a total of 1,749 PPPs
worth €336 billion have reached finan-

cial close in the EU. Most PPPs have been
implemented in the field of transport,
which in 2016 accounted for a third of
the entire year’s investment, ahead of
healthcare and education.

However, to date EU funds have
been little used for PPPs.

Although the European
Commission’s policy has been encourag-
ing the use of PPPs for some years as a
potentially effective means of delivering
projects, “we identified that during the
2000-2014 period just 84 PPPs, with a to-
tal project cost of 29.2 billion euro, re-
ceived 5.6 billion euro in funding from
the EU”, say the auditors.

Structural and Cohesion Fund
grants were the main EU source of fund-
ing, followed by financial instruments –
often in cooperation with the European
Investment Bank (EIB).

The auditors examined 12 EU co-fi-
nanced PPPs in France, Greece, Ireland
and Spain in the fields of road transport
and information and communication
technology (ICT). The visited member
states accounted for around 70% of the
total project cost (€29.2 billion) of EU-
supported PPPs.

“We assessed whether the audited
projects were able to exploit the benefits
PPPs are expected to deliver, whether
they were based on sound analyses and
suitable approaches and whether the
overall institutional and legal frame-
works within the visited Member States
were adequate for the successful imple-
mentation of PPPs.”

“Overall,” the auditors say, “we
found that:

● PPPs allowed public authorities
to procure large-scale infrastructures
through a single procedure, but they in-
creased the risk of insufficient competi-
tion and thus putting contracting au-
thorities in a weaker negotiating position.

● Procuring PPPs typically requires
negotiating on aspects that are usually
not part of traditional procurement and
therefore takes up more time than tradi-
tional projects. One third of the 12 au-
dited projects were, with their procure-
ment duration of 5-6.5 years, affected by
considerable delays.

● Similarly to traditional projects,
also the majority of the audited PPPs
were subject to considerable inefficien-
cies in the form of delays during con-
struction and major cost increases. Over-
all, seven out of the nine completed
projects (with aggregate project costs of
7.8 billion euro) faced delays ranging
from two to 52 months. Moreover, an
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additional amount of almost 1.5 billion
euro in public funds was necessary to
complete the five motorways we audited
in Greece and Spain, around 30% of
which was provided by the EU (corre-
sponding to 422 million euro). We con-
sider this amount to have been spent in-
effectively in terms of achieving the po-
tential benefits.

● More importantly, in Greece
(which is by far the largest recipient of
EU contributions with 59% of the total
EU amount or 3.3 billion euro), the cost
per km of three assessed motorways had
increased by up to 69%, while at the same
time the project scopes were reduced by
up to 55%. This was mainly due to the
financial crisis and to poorly prepared
projects by the public partner, resulting
in premature and insufficiently effective
contracts with private concessionaires.

● The large scope, the high cost and
the long duration of typical infrastruc-
ture PPPs require particular diligence.
However, we found that prior analyses
were based on over-optimistic scenarios
regarding future demand and use of the
planned infrastructure, resulting in
project rates of use of up to 69% (ICT)
and 35% (motorways) below forecasts.
This does not take into account the pend-
ing risk of the heavily underused
motorways in Greece after their comple-
tion.

● On a positive note, nine com-
pleted audited projects have shown good
levels of service and maintenance and
have the potential to keep these levels for
the remaining project duration.

● For most of the audited projects,
the PPP option was chosen without any
prior comparative analysis of alternative
options, such as Public Sector Compara-
tor, thus failing to demonstrate that it was
the one maximizing value-for-money
and protecting the public interest by en-
suring a level playing field between PPPs
and a traditional procurement.

● The risk allocation between pub-
lic and private partners was often inap-
propriate, incoherent and ineffective,
while high remuneration rates (up to
14%) on the private partner’s risk capital
did not always reflect the risks borne. In
addition, most of the six audited ICT
projects were not easily compatible with
long contract durations since they were
subject to rapid technology changes.”

Implementing successful PPP
projects, according to the audit report,

                          (continued on page 16)
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The set of multilateral agreements under the
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incorporates the implementation issues into the remit of the ongoing Doha round
trade talks.

The paper exhorts the developing countries to draw upon the Doha mandate
to bring the implementation issues back to the centrestage of negotiations. As a
practical measure given the resource constraints developing-country negotiators
face in the WTO, it is proposed that the implementation issues be taken up according
to a suggested order of priority. Prioritization notwithstanding, the paper stresses
that developing countries have every right to seek solutions to each of these
longstanding, long-neglected issues.
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Blended finance not silver bullet
for funding development
Touted as “the best possible use of  each grant dollar”, blended finance –
which pools public and private funds to bankroll development
programmes – may in fact fall short of  effectively realizing sustainable
development objectives.

by Anis Chowdhury and Jomo Kwame Sundaram

After largely failing to provide 0.7% of
their gross national income (GNI) in aid
to developing countries for almost half a
century since making the commitment,
donor countries have recently promoted
blended finance (BF) as a solution to the
financing-for-development challenge.

Blending refers to combining public
development funds (in the form of
grants, technical assistance or interest in-
demnification) with loans from private
lenders.

Following the adoption of Agenda
2030 for the Sustainable Development
Goals (SDGs), the Organization for Eco-
nomic Co-operation and Development
(OECD) and the World Economic Forum
(WEF) claimed that “blended finance
represents an opportunity to drive sig-
nificant new capital flows into high-im-
pact sectors, while effectively leveraging
private sector expertise in identifying and
executing development investment strat-
egies”.

The OECD and the WEF launched
the multi-year ReDesigning Develop-
ment Finance Initiative (RDFI) in 2013 to
promote public-private cooperation for
sustainable development. The RDFI de-
fines BF as “the strategic use of develop-
ment finance and philanthropic funds to
mobilize private capital flows to emerg-
ing and frontier markets”. The RDFI pro-
moted BF at the Third International Con-
ference on Financing for Development
(FfD3) in Addis Ababa in July 2015.

A BF pioneer claimed that BF had
been effective in targeted development
interventions and would complement
traditional overseas development assis-
tance (ODA) such as grants. The Euro-
pean Council endorsed BF as a tool of
development cooperation in 2014, with
other donors following suit.

Multilateral development banks
(MDBs) have enthusiastically embraced
BF, issuing the document “From Billions
to Trillions: Transforming Development
Finance”, which claimed that it ensures

“the best possible use of each grant dol-
lar”. The Canadian minister of interna-
tional development echoed this in “Turn-
ing billions into trillions: The power of
blended finance”.

In a 2017 report, the OECD argued
that BF can help bridge the $2.5 trillion
annual investment gap for SDGs in de-
veloping countries.

The European Union (EU), the single
largest promoter of BF, has made the
European Fund for Sustainable Develop-
ment key to its External Investment Plan
(EIP) to address investment gaps in 18
countries of South-eastern Europe, Cen-
tral and West Asia, and Africa, with a
budget of €2.6 billion and guarantees of
€1.5 billion.

According to the 2018 Inter-Agency
Task Force (IATF) report on Financing for
Development, 17 of 23 members of the
donor-country Development Assistance
Committee (DAC) are engaged in BF,
often through intermediaries such as
development banks and finance institu-
tions. It also noted that 167 new BF fa-
cilities, with approximately $31 billion in
commitments, and 189 BF funds were
launched during 2000-16.

A 2016 OECD survey found $81.1
billion from the private sector mobilized
through five instruments (guarantees,
syndicated loans, credit lines, direct in-
vestments in companies, and shares in
collective investment vehicles) during
2012-15.

What’s the catch?

The IATF report noted the lack of a
universally agreed definition of BF, while
a 2017 report by the NGOs Oxfam and
Eurodad listed six different definitions.

All accept ODA (e.g., grants), but
other, non-ODA official finance (e.g., ex-
port credit) is also included.

Confusingly, terms such as “leverag-
ing”, “mobilizing” and “catalyzing” are
used interchangeably.

Thus, monitoring BF’s actual mag-
nitude and development impact is diffi-
cult. BF often lacks transparency and ac-
countability, with insufficient informa-
tion made public.

Noting the confusion, Oxfam-
Eurodad argued that BF can be problem-
atic: it is not necessarily pro-poor and
mainly serves middle-income countries.

Like others, they also found donor-
country private corporations favoured,
as with tied aid. When relying on exter-
nal private finance, BF often crowded out
host-country financial sectors.

Furthermore, BF projects may not be
aligned with national plans and usually
do not involve stakeholder participation,
undermining country ownership.

An evaluation of the EU’s EIP found
no reliable evidence of BF mechanisms
actually aligned with and contributing
to development objectives.

The IATF found BF has largely by-
passed least developed countries (LDCs)
so far. In 2016, the MDBs mobilized $49.9
billion in private co-financing, with only
$1 billion going to LDCs, where infra-
structure gaps are greatest.

An OECD survey found that only 7%
of private finance was for projects in
LDCs. According to the 2017 OECD re-
port, between 2012 and 2015, most pri-
vate financing mobilized by ODA was for
middle-income countries, with little
trickling to LDCs. It also noted that pri-
vate capital was greatest for finance and
energy.

The IATF also observed that BF
tends to target investment areas where
the business case is clearer – such as en-
ergy, growth, infrastructure, climate ac-
tion and, to a lesser extent, water and
sanitation. BF is much smaller for areas
such as ecosystems, reflecting such in-
vestments’ strong “public good” charac-
ter, with public finance generally more
effective.

Oxfam-Eurodad noted that by pool-
ing public resources and using ODA to
subsidize private companies usually
owned and domiciled in OECD coun-
tries, BF diverts aid from social
programmes and essential services.

Clearly, private finance is not guided
by the same interests and principles as
public finance, and cannot be presumed
to serve the public interest.

Labelling BF a “honey trap”, The
Economist noted, “Private investors do
not typically fund the construction of
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rural roads in Africa, say, or vaccination
drives in villages, even though the re-
turns on such investments are often enor-
mous. That is because the returns are ei-
ther hard to monetize, or the risks are too
great for the private sector to tolerate.”

It is unclear how public develop-
ment funds channelled through risky
commercial financial services will effec-
tively mobilize private resources for sus-
tainable development.

There is no evidence that current BF
practices are achieving development out-
comes that would not have happened
otherwise. After all, existing BF mecha-
nisms do not safeguard the public inter-
est and achieve development objectives.
The IATF report noted limited evidence
of any additional development impact
due to BF.

Many BF projects do not monitor
development impacts, while the few
evaluations made are rarely publicly
available. The limited evidence available
suggests a modest impact on poverty.

Going forward

ODA nevertheless remains crucial
for low-income countries. Private fi-
nances cannot achieve what public fi-
nances can, especially for social develop-
ment and environmental protection.

Public finance is more predictable
and effective in providing public goods.
Despite much enthusiasm for using ODA
or public funds to leverage private fi-
nance, many unanswered questions re-
main, suggesting BF is no silver bullet.

Caution is needed as the develop-
ment community ascertains the pros and
cons of using public money to “leverage”
private finance. First steps would include
a universally acceptable BF definition
and a monitoring framework to ascertain
the additionality of alternative BF mecha-
nisms for both finance and development
impacts.

Additionally, BF should respond to
recipient countries’ development strate-
gies in the spirit of the 2015 Addis Ababa
FfD Action Agenda which recognizes its
potential while urging caution. (IPS)    ❐

Anis Chowdhury is Adjunct Professor, Western
Sydney University and the University of New South
Wales (Australia). He held senior United Nations
positions during 2008-16 in Bangkok and New
York. Jomo Kwame Sundaram, a former econom-
ics professor, was UN Assistant Secretary-Gen-
eral for Economic Development, and received the
Wassily Leontief Prize for Advancing the Fron-
tiers of Economic Thought in 2007.
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cooperation and confrontation on the global development front through the years.
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inimitable blend of reportage, critique and analysis to bear on such issues as South-
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requires considerable administrative ca-
pability that can be ensured only through
suitable institutional and legal frame-
works and long-lasting experience in the
implementation of PPP projects.

“We found that these are currently
available only in a limited number of EU
Member States. Therefore, the situation
does not match the EU’s aim to imple-
ment greater part of EU-funds through
blended projects, including PPPs.”

Combining EU funding with PPPs
entails additional requirements and un-
certainties.

Moreover, the possibility of record-
ing PPP projects as off-balance-sheet
items is an important consideration for
the choice of the PPP option, but the prac-
tice also risks undermining value-for-
money and transparency.

The ECA adds: “We therefore recom-
mend the following:

(a) not to promote a more intensive
and widespread use of PPPs until the is-
sues identified are addressed and the fol-
lowing recommendations successfully
implemented;

(b) to mitigate the financial impact
of delays and re-negotiations on the cost
of PPPs borne by the public partner;

(c) to base the selection of the PPP
option on sound comparative analyses
on the best procurement option;

(d) to establish clear PPP policies
and strategies; and

(e) to improve the EU framework
for better PPP project effectiveness.”
(SUNS8660)                                            ❐
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The early years of the new millennium
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