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UN rights body holds panel
discussion on access to
medicines
A panel discussion at the UN Human Rights Council on access to medi-
cines heard calls to ensure that intellectual property protection does not
override this fundamental element of  the right to health.

by Kanaga Raja

GENEVA: The UN Human Rights Coun-
cil on 8 March held a panel discussion to
review the key challenges to ensuring
access to medicines as well as exchange
views on good practices, including ex-
ploring the recommendations of the UN
Secretary-General’s High-Level Panel on
Access to Medicines.

The panel discussion took place dur-
ing the regular thirty-fourth session of
the Council, which met here from 27 Feb-
ruary to 24 March.

At its thirty-second session last July,
the Council had decided to convene at
its thirty-fourth session “a panel discus-
sion to exchange views on good practices
and key challenges relevant to access to
medicines as one of the fundamental el-
ements of the right of everyone to the
enjoyment of the highest attainable stan-
dard of physical and mental health, tak-
ing into account all relevant reports.”

The Council had also requested the
UN High Commissioner for Human
Rights to prepare a summary report on
the panel discussion and to submit it to
the Council at its thirty-sixth session.

The panel discussion was chaired by
the Vice President of the Council, Am-
bassador Mouayed Saleh of Iraq, and
moderated by Ambassador Maria
Nazareth Farani Azevedo of Brazil.

The panellists included Ruth
Dreifuss, former President of Switzer-
land and Co-Chair of the Secretary-
General’s High-Level Panel on Access to
Medicines; Michael Kirby, former Justice
of the High Court of Australia and a
member  of  the High-Level  Panel;
Marie-Paule Kieny, Assistant Director-
General, Health Systems and Innovation,
World  Health  Organization  (WHO);
Anthony Taubman, Director of the Intel-
lectual Property Division at the World
Trade Organization (WTO); Thomas
Bombelles, Head of Global Health at the
Global Issues Sector, World Intellectual
Property Organization (WIPO); Carlos
Correa, Special Advisor on Trade and

Intellectual Property, South Centre; and
James Zhan, Director of the Division on
Investment and Enterprise, UN Confer-
ence on Trade and Development
(UNCTAD).

The right to health

The UN Deputy High Commis-
sioner for Human Rights, Kate Gilmore,
who opened the panel discussion, said
that the right to health and its associated
obligations calls on states to ensure uni-
versal access to good-quality healthcare,
including essential medicines, on the
basis of equality and non-discrimination.

In this, she said, the protection of
those who are otherwise marginalized,
those with the fewest options, those who
routinely are left behind, is essential.
Without access to life-saving commodi-
ties, the realization of the right to health
will remain an unattainable goal for nu-
merous countries and thus for millions
of their people.

She said further enjoyment of the
benefits of scientific progress is a right
in and of itself. It is recognized in the
Universal Declaration of Human Rights
and the International Covenant on Eco-
nomic, Social and Cultural Rights, and
among its key elements is the affirma-
tion that innovations essential for a life
with dignity should be accessible to ev-
eryone without discrimination.

These human rights norms are so
fundamental and so intertwined with
numerous other rights as to be binding
on all states. Yet, she noted, today mil-
lions live without access to essential
medicines not due to an inherent lack of
these commodities, but due entirely to
policy deficits and entrenched practices
and choices that place in the balance the
lives and well-being of millions the
world over – not only those who are resi-
dent in low-income countries.

For example, as of June last year, 18.2
million people were living with HIV but
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only half of them had access to
antiretroviral therapy. That the 50% of
those living with HIV have such access
is a vast improvement on previous peri-
ods, but it is simply not enough.

Referring to International Women’s
Day, which was celebrated on the day of
the panel discussion, Gilmore said “we
are indeed celebrating globally women,
their achievements and their contribu-
tion and yet today, still falsely packaged
as cultural and political preferences, we
witness the denial of women’s and girls’
access to essential medicines with the
consequence for their well-being of in-
jury and death.”

She said it is unconscionable that
today young women can be old enough
to catch a sexually transmitted infection
but deemed too young to have autono-
mous access to services for its treatment.
“[It is] indefensible that a young woman
can be old enough to be pregnant but too
young to have access to contraception.
It is unconscionable that we condemn
young women for becoming pregnant,
expel them from schools, and yet refuse
to provide them with the medicines, the
information, the education and services
they need to be in control of their own
fertility.”

When medicines are put beyond the
reach or means of those who most need
them, families and communities are left
to manage tragic consequences. Concrete
steps can and must be taken to correct
course, Gilmore said.

She cited the UN Special Rapporteur
on the right to health as pointing out the
need for states to shift from the domi-
nant market-oriented perspective on ac-
cess to medicines towards fulfilment of
the right-to-health paradigm. Powerful
commercial and other interests should
not dictate public health policy to the
detriment of the fulfilment of human
rights.

This means, said Gilmore, recogniz-
ing and responding to a number of chal-
lenges, including:

● The protection of intellectual
property rights must not be allowed to
trump enjoyment of the right to health.
Strong competition laws and policies to-
gether with forceful enforcement are re-
quired to prevent companies from in-
dulging in anti-competitive practices and
to promote competitive pricing of medi-
cines.

● Human rights and stakeholder
participation both must influence trade
agreements. Stakeholders do have a right

to influence health policy formulation,
implementation and its monitoring, and
under the human rights-based approach,
trade and investment agreements should
be negotiated with human rights in mind
and concluded with human rights input.

● The availability, accessibility and
acceptability of good-quality medicines
for everyone on the basis of non-discrimi-
nation must be integrated into all public
health policy frameworks.

● Policymakers and other actors re-
sponsible for the implementation of
health policy should be made account-
able to the users of health services.

For this to take place, “we have the
opportunity – not only the responsibil-
ity – to undo the power imbalances that
lie at the heart of this issue by empower-
ing rights-holders to be partners in
health, to claim their health and health-
related rights and to enable health
policymakers to make people-centred
decisions and hold them accountable for
delivering on this.”

According to Gilmore, perhaps the
greatest obstacle to fulfilling the obliga-
tion to ensure access to essential medi-
cines for all is political will. She said it is
also a question of health economics, the
ethics of the pharmaceutical industry,
and the responsibility of healthcare pro-
viders and health professionals and their
schools.

She called on all these authorities
and actors under the banner of the state
health plans incorporating human rights
to stand up for the right to health.

Ambassador Azevedo of Brazil, the
moderator of the panel discussion, ex-
plained that based on the request of the
Human Rights Council, the panel discus-
sion would provide a platform for states
and all relevant stakeholders to review
key challenges applicable to ensuring
access to medicines and to exchange
views on good practices in this regard.
The discussion would also explore, from
a human rights perspective, the recom-
mendations presented by the High-Level
Panel on Access to Medicines.

She said every human being is en-
titled to the enjoyment of the highest at-
tainable standard of physical and men-
tal health conducive to living a life in
dignity. States are obliged to respect, pro-
tect and fulfil this right, including ensur-
ing access to medicines, recognizing the
essential importance of international co-
operation and technical assistance to this
effect.

She noted that even with the great

potential of science and technology to
advance healthcare, at least one-third of
the world population have no regular
access to medicines. The recent outbreaks
of highly infectious diseases and epidem-
ics have demonstrated the importance of
developing new and innovative medi-
cines and vaccines.

High-Level Panel

Dreifuss, Co-Chair of the High-Level
Panel on Access to Medicines, explained
the mandate and work of the High-Level
Panel. (The High-Level Panel was estab-
lished by the UN Secretary-General “to
review and assess proposals and recom-
mend solutions for remedying the policy
incoherence between the justifiable
rights of inventors, international human
rights law, trade rules and public health
in the context of health technologies.” It
issued its final report, which was sub-
mitted to the Secretary-General, in Sep-
tember 2016 – see TWE No. 625.)

Dreifuss said that the panellists had
scrupulously confined themselves to the
limited mandate that they had been
given. She however pointed out that the
mandate was not confined only to access
to medicines. On the one hand, preven-
tion, treatment, rehabilitation and social
integration required access by all not just
to medicines but to vaccines, diagnostic
tools and all sorts of medical equipment.
On the other hand, the mandate also ad-
dressed shortcomings in biomedical re-
search and in the development of medi-
cines.

Incentives provided by intellectual
property rules are based on the existence
of a viable market, and are thus inappli-
cable to many diseases. In this context,
she highlighted as examples neglected
tropical diseases and rare diseases, vac-
cines, child formulas and new solutions
to growing antibiotic resistance.

Dreifuss pointed out that when re-
search and development (R&D), particu-
larly for non-infectious diseases which
now represent the most serious health
burden in both the North and the South,
leads to new medicines, the time-limited
monopoly afforded by patents and li-
cences leads to prices which prevent
many patients from benefiting from the
progress in science. This happens not just
when the patients have to pay for these
medicines out of their own pockets but
also leads to problems even in health
systems which are designed to guaran-
tee universal coverage but are forced to
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introduce restrictions and rationing of
such treatment and medical technolo-
gies.

Dreifuss said the mandate of the
High-Level Panel refers to the legitimate
rights of inventors. Inventors by their
very nature are physical persons and
they are entitled to fair remuneration and
recognition for their contribution to sci-
ence. But the legitimate rights of inven-
tors are not the same thing as intellec-
tual property rights, which are usually
given to companies that are granted a
time-limited exclusive right to use an
invention.

She said that trade rules and intel-
lectual property rights were developed
in order to promote economic growth
and to stimulate innovation. On the one
hand, governments seek to get the eco-
nomic benefits of international trade. On
the other hand, the obligation to respect
medical technology patents can in some
cases be an impediment to public health
objectives.

“We therefore must welcome the
Doha Declaration [on the TRIPS Agree-
ment and Public Health] introducing
flexibilities for states in meeting these
obligations,” she said. “But we must also
emphasize the fact that there is continu-
ing incoherence particularly because
subsequent negotiations have reduced
the Doha Declaration flexibilities or put
countries under pressure, preventing
them from invoking the flexibilities.”

Dreifuss pointed out that the High-
Level Panel had recognized that it is a
matter of state sovereignty for states to
lay down the criteria for granting patents
and also for states to determine health
emergencies which require them to take
particular measures.

“We also emphasized the impor-
tance of transparency as an absolute pre-
condition for ensuring the coherence we
were called upon to address with pro-
posals in order to achieve that coher-
ence,” she said.

Policy incoherence

Kirby, a member of the High-Level
Panel, said that the issue is not just a
matter of ethics but also one of interna-
tional law. He said great developments
have been achieved in inventions rel-
evant to the right to health, in the distri-
bution of those inventions and in global
solidarity. However, high among the
impediments to the attainment of the
right to health has been the clash of

policy incoherence and the weaknesses
of market mechanisms in stimulating
invention and in promoting just distri-
bution in accordance with human rights
principles.

He said the High-Level Panel con-
ducted public hearings in London,
Johannesburg, and with links to
Bangkok, so as to listen to the nation
states, to industry, to civil society and to
individuals effectively denied access to
essential medicines. “We will never for-
get the voices of those who are left be-
hind, who came before our public hear-
ings. Many of them women and girls,
representing families forced to beg for
charity and the supply of patented drugs
that would save lives, but often denied
that charity as outside the guidelines for
selective assistance.

“We will never forget the people of
Africa and Asia who have contracted
multi-drug-resistant tuberculosis and
who cannot afford the prohibitively
costly therapies of limited effectiveness
that [are] presently all that is available.”

“It is therefore necessary to say
bluntly at this session,” Kirby under-
lined, “that unless the world and the
United Nations and this Council act now,
there is no way that we will attain Sus-
tainable Development Goal No. 3 by
2030.” (Sustainable Development Goal 3
is to “ensure healthy lives and promote
well-being for all at all ages”.)

“In the High-Level Panel some of us
would have gone further than in the re-
port which we produced,” said Kirby.
“Some of us would have taken a differ-
ent path than in this report. But all of us
agreed on the core of essential conclu-
sions which represented our consensus.”

Among those conclusions were,
firstly, that the WTO members must re-
spect the flexibilities in the WTO Agree-
ment on Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS) and re-
spect human rights protection in the
Doha Declaration. “There must be no
more pressuring to force countries to
surrender their rights ... to invoke com-
pulsory licences and to contest
‘evergreening’ and other misuse of mar-
ket power,” said Kirby.

Secondly, he said, the international
community should negotiate a global
R&D treaty to repair the market failures
in the invention and availability of es-
sential medicines for all.

Thirdly, the UN Secretary-General
should initiate an independent review
body for health and technology innova-

tion with a high-level meeting by 2018
to address global market weaknesses
once and for all.

The policy incoherence, Kirby
stressed, needs to be addressed. The
High-Level Panel’s report is the mini-
mum prudent package placed before the
Human Rights Council; its foundation is
indisputably universal human rights.
“And respectfully we suggest it deserves
the support of this Council.”

Public health impact assessments

Correa from the South Centre fo-
cused on the recommendation contained
in the High-Level Panel report which
states: “Governments engaged in bilat-
eral and regional trade and investment
treaties should ensure that these agree-
ments do not include provisions that in-
terfere with their obligations to fulfil the
right to health. As a first step, they must
undertake public health impact assess-
ments. These impact assessments should
verify that the increased trade and eco-
nomic benefits are not endangering or
impeding the human rights and public
health obligations of the nation and its
people before entering into commit-
ments. Such assessments should inform
negotiations, be conducted transparently
and made publicly available.”

Referring specifically to these impact
assessments, Correa cited a study carried
out in 2006 by Thailand’s National Com-
mission for Human Rights on the poten-
tial impact on public health of the intel-
lectual property provisions that were
being negotiated at that time in a trade
agreement with the United States. A
number of ex ante academic studies have
also been undertaken prior to trade
agreements being brokered such as the
US-Central America Free Trade Agree-
ment (CAFTA). There have also been
methodologies proposed by a number of
academics.

Following the recommendation
made by the High-Level Panel, it would
be important for the Human Rights
Council to embark upon the develop-
ment of some methodologies and guide-
lines for the realization of impact assess-
ment studies, Correa said.

He underlined that the majority of
the impact assessments on public health
have been carried out ex ante, i.e., before
the negotiation of agreements that in-
crease intellectual property protection
and typically extend patent monopolies.
As a result of this ex ante approach, there
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is a lack of appropriate methodologies
to address the ex post consequences of
the adoption of certain intellectual prop-
erty rights standards.

Correa said developing countries
that accept maximalist intellectual prop-
erty rights provisions in trade agree-
ments do so in the context of asymmet-
ric power relationships. They do not have
the power to resist the imposition of these
protectionist provisions.

The outcome of this wave of over-
protectionism in the area of intellectual
property rights should not be deemed ir-
revocable. None of this is carved in stone,
stressed Correa.

Kieny of WHO highlighted the ac-
tivities of the organization in supporting
access to medicines and the challenges
faced in this context. She said that WHO
has a long tradition of commitment and
activity to support access to medicines
as one of the fundamental elements of
the right of everyone to the enjoyment
of the highest attainable standard of
physical and mental health.

The WTO’s Taubman described the
panel discussion at the Human Rights
Council as a welcome step forward in the
journey together towards the shared goal
of access to medicines for all and promot-
ing the development of urgently needed
new medicines, recognizing the central-
ity of the human rights perspective for
this collective effort.

For the WTO, he said, the Doha Dec-
laration was a significant milestone on
this journey. Unanimously, at the high-
est political level, Doha framed the legal,
practical and policy context of TRIPS
squarely within a public health setting.
Doha remains a benchmark for
policymakers today, all the more perti-
nent in the light of the Sustainable De-
velopment Goals, the growing complex
of regional and bilateral trade agree-
ments, and the renewed multilateral dia-
logue exemplified by the very resolution
that established the Human Rights
Council panel discussion.

Bombelles of WIPO said that the pro-
motion of intellectual property as a tool
to support innovation, creativity and eco-
nomic development is central to WIPO’s
activity and reason for existing. Impor-
tantly, WIPO’s founding documents
stress that WIPO should pursue its man-
date in coordination with other UN bod-
ies and also participate in the relevant
work of other UN bodies.

“Our mission is to lead the develop-
ment of a balanced and effective inter-

national intellectual property system that
enables innovation and creativity for the
benefit of all.” In this context, he said,
WIPO and its member states have long
understood and appreciated that intel-
lectual property has transcended the con-
fines of legal issues relating to patents,
copyrights, trademarks etc. and touches
on many of the most important public
policy issues of our time, including
health, environment, food security and
many others.

In the field of global health specifi-
cally, the question of how to simulta-
neously sustain innovation in new medi-
cines and other health technologies while
also ensuring access for all, is a central
challenge, Bombelles said.

Zhan of UNCTAD highlighted that
UNCTAD has been working on access
to medicines since 2005, from the specific
angle of intellectual property rights and
investment in local pharmaceutical pro-
duction. (SUNS8420)                           ❐

Housing now valued as a financial
commodity, charges UN expert
The treatment of  housing as a commodity for wealth accumulation is
disconnecting it from its social function of  providing a place to live, and
undermining the realization of  housing as a human right, a UN rights
expert has said.

by Kanaga Raja

GENEVA: The “financialization” of
housing is one of the greatest challenges
to the right to adequate housing, with
housing now being valued as a commod-
ity rather than a human dwelling, a
United Nations rights expert has
charged.

This admonishment came in a report
by the UN Special Rapporteur on the
right to adequate housing, Leilani Farha
(from Canada), which was presented to
the UN Human Rights Council on 1
March.

The Human Rights Council held its
thirty-fourth regular session here from 27
February to 24 March.

At a media briefing on 2 March,
Farha said the housing sector has been
transformed by global financial actors
and unprecedented amounts of excess
capital. “It is no longer as we once knew
it. Housing has been financialized: val-
ued as a commodity, rather than a hu-
man dwelling, it has become for inves-
tors a means to secure and accumulate
wealth rather than a place to live in dig-
nity, to raise a family, and thrive within
a community.”

“Housing has lost its currency as a
human right,” she said, noting that the
amount of capital now being invested in
housing is staggering. Global residential
real estate is valued at $163 trillion, more
than twice the world’s total gross domes-
tic product (GDP). “Imagine if that ca-
pacity was harnessed for the realization
of housing instead of for speculation and
profit.”

The impact of the commodification
of housing and commodified housing
markets is devastating, Farha added. In-
formal settlements are being razed to cre-
ate space for luxury developments, com-
munities are becoming devoid of human
life as houses sit empty – mere vehicles
for capital gain – and extreme un-
affordability is pushing low- and mod-
erate-income people out of city centres –
all in the name of investment.

“Financialization has robbed hous-
ing of its function as a social good. In
financialized housing markets, housing
is no longer ‘people-driven’. Decisions
about housing – its use, its cost, where it
will be built or whether it will be demol-
ished – are made from remote board-
rooms with little if any consideration of
the outcome,” she said.

Housing as commodity

In her report to the Human Rights
Council, the rights expert referred to the
financialization of housing as structural
changes in housing and financial mar-
kets and global investment whereby
housing is treated as a commodity, a
means of accumulating wealth and of-
ten as security for financial instruments
that are traded and sold on global mar-
kets.

It refers to the way capital invest-
ment in housing increasingly disconnects
housing from its social function of pro-
viding a place to live in security and dig-
nity, and hence undermines the realiza-
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tion of housing as a human right.
“It refers to the way housing and fi-

nancial markets are oblivious to people
and communities, and the role housing
plays in their well-being.”

The report noted that housing and
real estate markets have been trans-
formed by corporate finance, including
banks, insurance and pension funds,
hedge funds, private equity firms and
other kinds of financial intermediaries
with massive amounts of capital and ex-
cess liquidity. The global financial sys-
tem has grown exponentially and now
far outstrips the so-called real “produc-
tive” economy in terms of sheer volumes
of wealth, with housing accounting for
much of that growth.

“Housing and commercial real es-
tate have become the ‘commodity of
choice’ for corporate finance and the pace
at which financial corporations and
funds are taking over housing and real
estate in many cities is staggering.”

The value of global real estate is
about $217 trillion, nearly 60% of the
value of all global assets, with residen-
tial real estate comprising 75% of the to-
tal. In the course of one year, from mid-
2013 to mid-2014, corporate buying of
larger properties in the top 100 recipient
global cities rose from $600 billion to $1
trillion.

“Housing is at the centre of an his-
toric structural transformation in global
investment and the economies of the in-
dustrialized world with profound con-
sequences for those in need of adequate
housing,” said Farha.

In “hedge cities”, prime destinations
for global capital seeking safe havens for
investments, housing prices have in-
creased to levels that most residents can-
not afford, creating huge increases in
wealth for property owners in prime lo-
cations while excluding moderate- and
low-income households from access to
home ownership or rentals due to un-
affordability. Those households are
pushed to peri-urban areas with scant
employment and services.

“Elsewhere, financialization is
linked to expanded credit and debt taken
on by individual households made vul-
nerable to predatory lending practices
and the volatility of markets, the result
of which is unprecedented housing
precarity.”

According to the Special Rapporteur,
financialized housing markets have
caused displacement and evictions at an
unparalleled scale: in the United States
over the course of five years, over 13
million foreclosures resulted in more
than 9 million households being evicted.
In Spain, more than half a million fore-

closures between 2008 and 2013 resulted
in over 300,000 evictions. There were al-
most 1 million foreclosures between 2009
and 2012 in Hungary.

“In many countries in the global
South, where the majority of households
are unlikely to have access to formal
credit, the impact of financialization is
experienced differently, but with a com-
mon theme – the subversion of housing
and land as social goods in favour of their
value as commodities for the accumula-
tion of wealth, resulting in widespread
evictions and displacement. Informal
settlements are frequently replaced by
luxury residential and high-end commer-
cial real estate.”

According to the rights expert, mil-
lions of foreclosures, evictions and dis-
placements and more than a billion
people living in grossly inadequate hous-
ing conditions and homelessness world-
wide signal, among other things, the fail-
ure of states and of the international com-
munity to manage the interaction be-
tween financial actors and housing sys-
tems in accordance with the right to ad-
equate housing.

Impact of financialization

According to the report, the
financialization of housing has its origins
in neoliberalism, the deregulation of
housing markets, and structural adjust-
ment programmes imposed by financial
institutions and agreed to by states. It is
also tied to the internationalization of
trade and investment agreements which
make states’ housing policies account-
able to investors rather than to human
rights.

The financialization of housing is
also the result of significant changes in
the way credit was provided for hous-
ing and, more specifically, of the advent
of “mortgage-backed securities”.

The 2008 global financial crisis re-
vealed the fragility, volatility and preda-
tory nature of financialized housing mar-
kets and the potential for catastrophic
outcomes both for individual households
and for the global economy. In the United
States, there were an average of 10,000
foreclosures per day in 2008, and as
many as 35 million individuals were af-
fected by evictions over a five-year pe-
riod.

“Many expected that the global fi-
nancial crisis and its impact on the hu-
man rights of millions of households
would act as an alarm bell, forcing States
and international financial institutions to
reassess the value of unbridled
financialization and introduce reforms to
ensure that the financial system ad-

dressed rather than exploited the hous-
ing needs of low-income households,”
said Farha.

Unfortunately, it seemed to have the
opposite effect. Individuals and families
who were affected by the crisis were of-
ten blamed for taking on too much debt,
and new rules and regulations were put
in place to restrict their access to mort-
gages. Austerity measures cut
programmes on which they had relied
for access to housing options, and the
march towards the financialization of
housing continued.

States have continued to focus on
attracting capital and wealthy investors
with reduced taxes and other benefits.
Countries like Cyprus, Greece, Portugal
and Spain, where harsh austerity mea-
sures have been implemented, have en-
acted policies to entice foreign investors
into their domestic markets.

The report said the amount of
money involved in the purchase of hous-
ing and real estate is almost impossible
to digest. Cushman and Wakefield, an
American global real estate services firm
engaging in $90 billion worth of real es-
tate sales per year, publishes an annual
report entitled “The Great Wall of
Money” which includes a calculation of
the amount of capital raised each year
for trans-border real estate investments.
The total in 2015 was a record $443 bil-
lion, with residential properties repre-
senting the largest single share.

“Housing and urban real estate have
become the commodity of choice for cor-
porate finance, a ‘safety deposit box’ for
the wealthy, a repository of capital and
excess liquidity from emerging markets
and a convenient place for shell compa-
nies to stash their money with very little
transparency.”

Housing prices in so-called “hedge
cities” like Hong Kong, London, Munich,
Stockholm, Sydney and Vancouver have
all increased by over 50% since 2011, cre-
ating vast amounts of increased assets for
the wealthy while making housing
unaffordable for most households not
already invested in the market.

Corporate finance not only profits
from inflated prices in hedge cities, it also
profits from housing crises. The global
financial crisis created unprecedented
opportunities for buying distressed
housing and real estate debt, which was
sold off at firesale prices in countries such
as Ireland, Spain, the United Kingdom
and the United States.

The Blackstone Group, the world’s
largest real estate private equity firm,
managing $102 billion worth of property,
spent $10 billion to purchase repossessed
properties in the United States at court-
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houses and in online auctions following
the 2008 financial crisis, emerging as the
largest rental landlord in the country.
Other major institutional players in-
vested $20 billion to purchase approxi-
mately 200,000 single-family homes in
the United States between 2012 and mid-
2013.

“What is so stark about the pouring
of those vast amounts of money into
housing is that hardly any of it is directed
towards ameliorating the insufferable
housing conditions in which millions
live,” the rights expert noted.

If even a portion of those amounts
was directed towards affordable housing
and access to credit for people in need of
it, target 11.1 of the Sustainable Devel-
opment Goals, to ensure adequate hous-
ing for all by 2030, would be well within
reach.

Financialization under current re-
gimes, however, creates the opposite ef-
fect: unaccountable markets that do not
respond to housing need, and urban cen-
tres that become the sole preserve of
those with wealth.

According to Farha, financialized
housing markets respond to preferences
of global investors rather than to the
needs of communities. “The average in-
come of households in the community
or the kinds of housing they would like
to inhabit is of little concern to financial
investors, who cater to the needs or de-
sires of speculative markets and are
likely to replace affordable housing that
is needed with luxury housing that sits
vacant because that is how best to turn a
profit quickly.”

The report noted that more than
36,000 properties in London are held by
shell companies registered in offshore
havens such as Bermuda, the British Vir-
gin Islands, the Isle of Man and Jersey.
“Many residential rental properties are
now owned by bondholders or holders
of public stock with no direct connection
to properties. It is difficult to know who
is accountable for human rights when the
owner of housing is a multi-billion dol-
lar fund, bondholders, public stockhold-
ers or a nameless corporate shell.”

The report said that increased prices
of housing and real estate assets have
become key drivers in the creation of
greater wealth inequality. Those who
own property in prime urban locations
have become richer, while lower-income
households confronting the escalating
costs of housing become poorer.

“Patterns of inequality are often
starkest in developing countries. In Af-
rica, if current trends continue, the num-
ber of households living in informal
settlements will continue to increase

while the number of ultra-high-net-
worth individuals is predicted to rise by
almost 50 per cent in the next decade.”

Skewed accountability

The financialization of housing has
dramatically altered the relationship of
states to the housing sector and to those
to whom they have human rights obli-
gations. Rather than being held account-
able to residents and their need for hous-
ing, states’ housing policies have often
become accountable to financial institu-
tions and seem to pander to the confi-
dence of global credit markets and the
preferences of wealthy private investors.

“Given the predominance of hous-
ing-related credit in many economies,
domestic housing policy becomes inter-
twined with the priorities and strategies
of central banks and international finan-
cial institutions, which are themselves
rarely held accountable to States’ human
rights obligations to ensure access to
adequate housing and do not meaning-
fully engage with rights-holders.”

Accountability to global finance
rather than to human rights has been rig-
orously imposed by the International
Monetary Fund (IMF) and other credi-
tors when governments have faced for-
eign debt crises. Decisions made by cen-
tral banks and finance ministers in con-
sultation with international financial in-
stitutions are rarely informed by input
from stakeholders or those involved with
housing policy and programmes.

In circumstances where govern-
ments should be relying on positive mea-
sures and resource allocation to provide
housing to households affected by eco-
nomic downturns and widespread un-
employment, many have been held ac-
countable to austerity measures imposed
by creditors. They have agreed to dra-
matically reduce or eliminate housing
programmes, privatize social housing
and sell off massive amounts of housing
and real estate assets to private equity
funds.

In many developing and emerging
economies, said the report, the World
Bank and other international and re-
gional financial institutions continue to
actively promote the financialization of
housing as the dominant strategy for
addressing the critical need for housing,
despite evidence that such strategies fail
to provide housing options to the house-
holds that are most in need and lead to
greater socioeconomic inequality.

The report further pointed out that
there are currently almost 2,500 bilateral
investment treaties in force and almost
300 treaties with investment provisions.

Provisions in investment treaties gener-
ally provide protection for investors from
actions by states without imposing obli-
gations on them to uphold human rights.

Investors are guaranteed fair and
equitable treatment, protection from di-
rect or indirect expropriation, and other
protections, and have access to an inves-
tor-state dispute settlement procedure to
seek damages for breaches of those pro-
visions.

Claims have recently been brought
against the Dominican Republic and
Panama, for example, on the basis that
government decisions to cancel planned
luxury developments in order to protect
indigenous territories or environmental
resources violated investors’ rights un-
der bilateral investment treaties.

The government of Mauritius is cur-
rently being taken to arbitration by a
group of property development compa-
nies from the United Kingdom that in-
vested in luxury real estate develop-
ments in Mauritius and are now seeking
damages for a decision on the part of the
government to change its planning
policy to restrict such developments.

“The mere threat of those kinds of
claims can have a directive effect on State
housing policy. Investment treaty arbi-
tration frequently involves millions of
dollars in damages, and thus acts as a
disincentive for States to enact and en-
force any regulatory measures restrict-
ing the profitability of housing or real
estate assets purchased by foreign inves-
tors,” said Farha.

In some instances, courts have
played an important role in holding fi-
nancial institutions liable for predatory
and discriminatory lending practices,
albeit without reference to international
human rights obligations. In a recent
case, the Eleventh Circuit Court of Ap-
peals in the United States ruled in favour
of a lawsuit brought by the city of Mi-
ami against Bank of America and Wells
Fargo for discriminatory predatory lend-
ing practices linked to the mortgage cri-
sis.

“Policy responses to the
financialization of housing have tended
to prioritize support for financial insti-
tutions over responding to the needs of
those whose right to adequate housing
is at stake. Spending on bailouts of banks
and financial institutions after the 2008
financial crisis far outstripped spending
to provide assistance to the victims of the
crisis.”

Nonetheless, a number of sub-na-
tional and national governments have
started to address the effects of excess
capital flows and financialization on
affordability and access to housing for
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low-income households. Initiatives have
been advanced at both national and sub-
national levels providing a number of
tools that can at least curb the excesses
of financialization and mitigate its ef-
fects.

The report cited the fact that a num-
ber of states, including Austria, China,
the Philippines, Thailand and Vietnam,
have instituted restrictions on foreign
purchasers of residential real estate.

Conclusions

“What is lacking is for States to re-
claim the governance of housing systems
from global credit markets and, in col-
laboration with affected communities
and with cooperation and engagement
by central banks and financial institu-
tions, redesign housing finance and glo-
bal investment in housing around the
goal of ensuring access to adequate hous-
ing for all by 2030,” said the rights ex-
pert.

Many states have been too deferen-
tial to the dynamics of unregulated mar-
kets and have failed to take appropriate
action to bring private investment into
line with the right to adequate housing.
By providing tax subsidies for home
ownership, tax breaks for investors, and
bailouts for banks and financial institu-
tions, states have subsidized the exces-
sive financialization of housing at the
expense of programmes for those in des-
perate need of housing.

“There seems to be a gross imbal-
ance between the attention, mechanisms
and resources that States have developed
to support the financialization of hous-
ing and the complete deficit of housing
for the implementation of the right to
adequate housing.”

The Special Rapporteur suggested
that the way forward requires a shift to
take hold so that states ensure that all
investment in housing recognizes its so-
cial function and states’ human rights
obligations in that regard. That requires
a transformation of the relationship be-
tween the state and the financial sector,
whereby human rights implementation
becomes the overriding goal, not a sub-
sidiary or neglected obligation.

The Special Rapporteur believes that
can be achieved with more constructive
engagement and dialogue between
states, human rights actors, international
and domestic financial regulatory bod-
ies, private equity firms and major inves-
tors.

The rights expert recommended,
amongst others, that an international
high-level meeting of states, interna-
tional financial institutions, human
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“Investment facilitation” could
intrude on policy space, cautions
paper
Measures taken to promote “investment facilitation”, a subject of  discus-
sion in various national and international fora, should not impinge on
states’ regulatory and policymaking flexibility, says a new paper pub-
lished by a developing-country think-tank.

by Kanaga Raja

GENEVA: Regulations related to invest-
ment comprise a very broad category of
measures that are closely intertwined
with the development levels of a coun-
try as well as the sector concerned, and
addressing such a broad category of
regulations through rules that are de-
signed at the multilateral level to fit vari-
ous countries and sectors under a “one-
size-fits-all” approach would be intru-
sive on regulatory space.

This is one of the main conclusions
highlighted in a policy brief published
by the South Centre in March titled “Re-
flections on the Discussion of Investment
Facilitation”. The paper was written by
Kinda Mohamadieh, Senior Researcher
with the Centre’s Global Governance for
Development Programme.

According to the policy brief, while
“investment facilitation” requires
progress towards better linkages be-
tween investment flows and develop-
ment and industrialization objectives,
the answer does not lie in hard rules that
establish additional pressures on policy
and regulatory space.

Dialogue and exchange at the mul-
tilateral level, with the aim of clarifying
the concept of investment facilitation and
enhancing exchange of experiences
among countries, could feed more effec-
tively into national processes and, where
appropriate, regional-level processes, in
order to boost institutional and
policymaking frameworks.

“Consequently, it is not advisable to
proceed towards a rule-making process
on ‘investment facilitation’, such as at the
World Trade Organization,” said the
South Centre paper.

Meanwhile multilateral discussions
on investment facilitation in other fora
ought to preserve a flexible approach that
guards the ability of countries to adapt
proposed actions in accordance with na-
tional development frameworks and
needs.

Broad concept

According to the policy brief, the
concept of investment facilitation is
broad and could cover a variety of ap-
proaches and suggestions made by coun-
tries and multilateral institutions. Con-
ceptually, it covers a broad set of regula-
tory actions, institutional roles and ad-
ministrative procedures that are usually
closely interlinked with policies and
regulations that shape national develop-
mental processes.

As proposed in different fora, the
investment facilitation concept covers
principles of “predictability and consis-
tency”, “transparency” of processes and
engagement with stakeholders, includ-
ing establishing a mechanism to provide
“interested parties” with an opportunity
to comment on proposed new laws, regu-
lations and policies or changes to exist-
ing ones prior to their implementation.

“Emphasizing ‘predictability’ in the
regulatory environment without recog-
nizing the need for differentiated ap-
proaches in the regulatory processes
among countries and the dynamism that
may be required in the regulatory pro-
cess in order to attend to changes at the
national, regional and global levels,
could result in making such regulatory
processes unable to respond to the regu-
latory needs posed by a highly global-
ized and dynamically changing eco-
nomic context,” said the policy brief.

Embedding a deep transparency
model, which includes an obligation of
prior consultation with “interested par-
ties”, under the umbrella of investment
facilitation could amplify existing prob-
lematic aspects of investment treaties,
especially those pertaining to the ability
of private investors to influence domes-
tic policy and regulatory processes, lead-
ing to a situation of “regulatory chill” in
some cases, said the paper.

While the narrative on investment

facilitation draws links with mobilizing
and channelling investment towards sus-
tainable development, an investment fa-
cilitation model that adversely affects
regulatory and policy space would run
counter to national efforts directed to-
wards building linkages between foreign
direct investment (FDI) and sustainable
development processes.

In the way forward in the discussion
of investment facilitation, it is important
to focus on the implications of the means
by which action on investment facilita-
tion is to be taken with respect to policy
and regulatory space. Such implications
are likely to significantly vary depend-
ing on the scenario chosen.

Multilateral convergence over vol-
untary guidelines that would be imple-
mented as appropriate by developing
countries, taking into account their na-
tional contexts in accordance with devel-
opment, regulatory and institutional pri-
orities, would carry significantly differ-
ent implications compared with negoti-
ating and having “one-size-fits-all” mul-
tilateral hard rules that would apply to
both developing and developed coun-
tries across varying sectors.

The policy brief emphasized that
ensuring that investment facilitation ef-
forts are appropriate to and situated
within the framework of a host state’s
development policies and objectives is a
key element to consider in pursuing
more efforts in this area.

Investment facilitation, it said, is a
concept repeated in discussions pertain-
ing to investment policies and treaties,
including those addressing the reform of
investment treaties. The discussion on
investment facilitation is taking place in
various fora and contexts. Multilateral
institutions such as the UN Conference
on Trade and Development (UNCTAD),
the Organization for Economic Coopera-
tion and Development (OECD) and the
World Bank have been engaged in this
discussion.

Investment facilitation has been on
the agenda of the G20 as well. At the re-
gional level, some country blocs, like the
Asia-Pacific Economic Cooperation
(APEC), have developed their Invest-
ment Facilitation Action Plan. Moreover,
selected countries have chosen to ad-
dress this issue bilaterally, such as
through investment treaties. For ex-
ample, Brazil adopted the Investment
Cooperation and Facilitation Model.

The term “investment facilitation”,
as used in different fora, remains broad



10 Third World Economics  1 – 15 February 2017 No 634

  CURRENT REPORTS     Investment

and unspecific, which allows it to encom-
pass a variety of approaches and sugges-
tions made by countries and multilateral
institutions. This fluidity in the concept
could provide space for discussing dif-
ferent approaches and thus for nurtur-
ing dialogue in regard to the concept.

However, the same conceptual flu-
idity could lead to lack of clarity or con-
fusion, especially when participants are
not on a level playing field in the discus-
sion.

“While the term ‘facilitation’ holds
an overall positive connotation, there
may be multiple potential adverse im-
plications for developing countries of the
approaches and rules that could be de-
veloped in this area. Such implications
are closely interlinked with the develop-
mental context and institutional and
regulatory frameworks existing in differ-
ent countries,” said the paper.

Different approaches

The policy brief specifically dis-
cusses issues pertaining to whether there
would be an added value from develop-
ing hard multilateral rules in the area of
investment facilitation, and the potential
implications of such rules on policy and
regulatory space.

It noted that investment facilitation
has been considered to encompass a
broad set of regulatory actions, institu-
tional roles and administrative proce-
dures, and that different institutions and
fora have chosen to focus on different
angles and approaches to the concept.

For example, in its Policy Frame-
work for Investment, the OECD includes
under investment promotion and facili-
tation issues pertaining to the business
environment and investment promotion,
the role of investment promotion agen-
cies and its performance and dialogue
mechanisms, streamlining administra-
tive procedures, the cost-benefit of in-
vestment incentives, issues pertaining to
the promotion of investment linkages,
drawing on international expertise, and
information exchange networks in the
area of investment.

UNCTAD’s Investment and Enter-
prise Division has developed a more de-
tailed approach to investment facilitation
under the Investment Facilitation Action
Menu. It assesses that there is a systemic
gap in both national and international
investment policies when it comes to in-
vestment facilitation. UNCTAD points
out that “[a]t the international level, in
the overwhelming majority of the exist-

ing 3,300-plus international investment
agreements (IIAs), concrete facilitation
actions are either absent or weak”.

UNCTAD defines investment facili-
tation as encompassing transparent and
predictable rules, efficient administrative
procedures, efficient dispute prevention
and resolution, effective stakeholder re-
lations, and investor services to help deal
with rules and procedures. It explicitly
differentiates between investment pro-
motion and facilitation. UNCTAD an-
chors promotion in actions of investment
promotion agencies, image and market-
ing efforts, targeting of certain FDI
projects and providing incentives.

The UNCTAD Investment Facilita-
tion Action Menu includes 10 lines of
action pertaining to transparency, regu-
latory process and policies, administra-
tive procedures, relations with stake-
holders, institutional framework, inter-
national cooperation and technical assis-
tance.

According to the policy brief,
UNCTAD does not specify a manner in
which to advance the efforts pertaining
to investment facilitation. It points out
that the Action Menu, as an international
policy instrument, reflects flexibility and
options to pick and choose from, adapt
and adopt for national and international
policymaking. At the same time,
UNCTAD proposes that “the package
includes actions that countries can
choose to implement unilaterally and
options that can guide international col-
laboration or that can be incorporated in
IIAs.”

In terms of the G20 major economies
grouping, its 2016 ministerial meeting
held in Shanghai had agreed a set of non-
binding Guiding Principles for Global
Investment Policy-making. The Prin-
ciples also refer to investment facilitation,
providing that “[p]olicies for investment
promotion should, to maximize eco-
nomic benefit, be effective and efficient,
aimed at attracting and retaining invest-
ment, and matched by facilitation efforts
that promote transparency and are con-
ducive for investors to establish, conduct
and expand their businesses”.

At a regional level, APEC had
adopted an Investment Facilitation Ac-
tion Plan, under which “investment fa-
cilitation refers to actions taken by gov-
ernments designed to attract foreign in-
vestment and maximize the effectiveness
and efficiency of its administration
through all stages of the investment cycle
... Transparency, simplicity and predict-
ability are among its most important

principles”.
Investment facilitation has also been

linked to facilitating trade, specifically
efforts under the WTO-led Aid for Trade
Initiative and the recently adopted WTO
Trade Facilitation Agreement. Under this
context, it is proposed that the Aid for
Trade Initiative could be expanded to
cover investment, or that the Trade Fa-
cilitation Agreement could be expanded
into an Investment and Trade Facilitation
Agreement.

The policy brief also highlighted the
practices of selected developing coun-
tries such as Brazil and South Africa.

In the context of presenting an alter-
native to the traditional international in-
vestment treaty model, Brazil developed
a model treaty entitled the Investment
Cooperation and Facilitation Model. The
model focuses on a best-endeavour ap-
proach to investment facilitation that is
in line with domestic laws. For example,
it provides for provisions on exchange
of information between parties “when-
ever possible and relevant to reciprocal
investments”.

It also anchors transparency require-
ments in best-endeavour language,
whereby the provisions require the ad-
ministering of “measures that affect in-
vestment” in a “reasonable, objective and
impartial manner, in accordance with
[Parties’] domestic law”.

The policy brief noted that the Bra-
zilian model does not provide for a sys-
tem of investor-state dispute settlement,
but sets in place a system of focal points
and joint committees to prevent, manage
and resolve disputes, and a mechanism
of arbitration between the states as a last
resort if other means do not work.

In the South African experience, the
investment framework includes sectoral
programmes and investment facilitation
as two core elements. This framework
was developed after South Africa with-
drew from its bilateral investment agree-
ments and adopted a revised national
investment law as an alternative.

Sectoral programmes are part of
South Africa’s industrial policy, which
creates an environment that will attract
investors in particular sectors. South Af-
rica coupled this with actions to facili-
tate the entry of targeted investors in the
sectoral programmes and to facilitate
investments in these sectors. A commit-
tee chaired by the President oversees the
work of the investment agency. It coor-
dinates with legislative bodies’ commit-
tees and sets targets for decision-making.
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Principles of  investment facilitation

The policy brief said the proposi-
tions pertaining to the investment facili-
tation concept encompass principles of
“predictability and consistency”, “trans-
parency” of processes and engagement
with stakeholders, including establishing
a mechanism to provide interested par-
ties with an opportunity to comment on
proposed new laws, regulations and
policies or changes to existing ones prior
to their implementation.

It noted that predictability and con-
sistency are emphasized in the narrative
on investment facilitation. These two
principles could be evaluated in multiple
ways.

For example, predictability and con-
sistency could be required from the time
of instituting a certain measure, whereby
a consecutive change induced by new
evidence, such as environmental or
health assessments or an exogenous cri-
sis such as a financial crisis, would be
considered a retreat from maintaining
“predictability and consistency”.

Another approach could be to evalu-
ate the predictability of a country’s mea-
sures based on practices by other coun-
tries, irrespective of the domestic devel-
opmental context, including institutional
framework, within a country.

Understanding “predictability” as
the expectation that a certain country will
follow the regulatory practice of other
countries or follow international stan-
dards would impose a “one-size-fits-all”
approach that carries tensions with de-
velopmental considerations. Indeed, said
the paper, there is concern about the po-
tential burden on developing countries
when rules that require converging to a
practice considered “best practice” at the
international level are imposed.

“In developing countries, where
regulatory frameworks and institutions
are still in the process of evolving, and
as the government’s capacity to regulate
and the economy and society change,
such requirements would put strong con-
straints on the right of the State to regu-
late. Overall, this approach would con-
tradict the nature of regulations, which
are supposed to evolve with the chang-
ing local, national, and global contexts.”

On the other hand, limiting the re-
quirement of consistency to the applica-
tion of investment regulations across rel-
evant institutions, which is the approach
adopted under the UNCTAD Action
Menu, could be less intrusive on policy
space if it does not require consistency

over an unlimited timeframe.
Thus, emphasizing “predictability”

in the regulatory environment without
recognizing the differentiated ap-
proaches in the regulatory process
among countries and the dynamic
changes required in the regulatory pro-
cess in order to attend to changes at the
national, regional and global levels, such
as an unexpected financial crisis or aris-
ing climate action, would be detached
from the regulatory needs posed by a
highly globalized and dynamically
changing global economic context.

The investment facilitation narrative
also includes broad approaches to trans-
parency and stakeholder involvement.
This encompasses publishing laws, regu-
lations, judicial decisions and adminis-
trative rulings; setting a centralized reg-
istry of laws and regulations and single
window or special enquiry points; allow-
ing investors to choose their form of es-
tablishment within legislative and legal
frameworks; providing investors with
clear and up-to-date information and
timely and relevant advice on changes
in procedures, applicable standards,
technical regulations and conformance
requirements; providing advance notice
of proposed changes to laws and regula-
tions; and making available screening
guidelines and clear definitions of crite-
ria for assessing investment proposals.

Besides, it includes proposals for
setting a requirement that “interested
parties”, including the business commu-
nity and investment stakeholders, be
provided with an opportunity to com-
ment on proposed new laws, regulations
and policies or changes to existing ones
prior to their implementation.

The category of “interested parties”
is an undefined open-ended category,
which could include private entities be-
yond the investors directly concerned
with a specific investment in a specific
country.

“Given the significant capacities of
private entities, including multinational
corporations, to organize lobbying strat-
egies, such obligations of prior consul-
tations could have an undue influence
on national regulatory and legislative
processes. It could skew the pressure on
the regulatory and legislative processes
towards interests defined primarily by
private profit and away from the con-
cerned public interest,” said the policy
brief.

In this regard, it noted that a similar
requirement was negotiated under the
WTO Trade Facilitation Agreement

(TFA). This was a contested issue; many
developing countries were not support-
ive of inserting such obligations under
the agreement. The negotiations ended
with a best-endeavour provision.

The policy brief further underlined
that the TFA category of “laws and regu-
lations of general application related to
the movement, release, and clearance of
goods, including goods in transit” is
more limited than the category of laws
and regulations related to investment.
Thus, such transparency requirement
would potentially be more burdensome
on the institutional capacities and regu-
latory processes of developing countries.

“Setting an obligation on countries
to guarantee the participation of inter-
ested parties could potentially serve as
another space for foreign investors to
influence domestic policy making, be-
sides their ability to challenge policy and
regulatory steps through investor-State
dispute settlement (ISDS) mechanisms,”
the paper cautioned.

Investors already use the ISDS
mechanism to bring or threaten to bring
costly cases against states in an attempt
to prevent new legislation and other
measures from being adopted or applied,
thus effectuating a “chilling effect” on the
regulatory process.

“Embedding an intrusive transpar-
ency model that includes an obligation
of prior consultation with ‘interested
parties’ under the umbrella of invest-
ment facilitation would enhance existing
problematic aspects of investment trea-
ties in regard to investor-State relations
and investor’s conduct.”

Investment and sustainable
development

Overall, said the policy brief, the
narrative on investment facilitation seeks
to link the concept to efforts in support
of mobilizing and channelling invest-
ment towards sustainable development,
including building of productive capaci-
ties and critical infrastructure.

However, building linkages be-
tween FDI and sustainable development
processes is not a laissez faire endeav-
our, but requires active policy interven-
tions by governments. An investment
facilitation model that is intrusive on
regulatory and policy space would run
counter to efforts directed towards build-
ing such linkages.

“Moreover, investment facilitation
interventions that are not associated with
reform to the content of the existing in-
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vestment protection treaties and inves-
tor-state dispute settlement mechanism
would be futile in terms of spilling posi-
tively onto the sustainable development
front.”

In the way forward in discussing
investment facilitation, the policy brief
said, it is important to delineate the po-
tential implications of various means by
which action in this regard could be
taken. Indeed, the implications on policy
and regulatory space would significantly
vary depending on the scenario chosen
for the way forward.

A scenario where multilateral dia-
logue seeks convergence over voluntary
guidelines that would be implemented
in national contexts in accordance with
development, regulatory and institu-
tional contexts would carry significantly
different implications in comparison
with “one-size-fits-all” multilaterally
binding hard rules established to apply
to both developing and developed coun-
tries across varying sectors. Indeed, turn-
ing non-binding principles into binding
rules and commitments could become
too intrusive on policy and regulatory
space.

Regulations related to investment
are a very broad category of measures
that is closely intertwined with the de-
velopment levels of a country as well as
the sector concerned. Moreover, the dif-
ference in institutional capacities is a
major determinant of the way countries
design and implement regulations. “Ac-
cordingly, addressing such a broad cat-
egory of regulations through rules that
are designed on the multilateral level to
fit various countries and sectors, across
the board, under a ‘one-size-fits-all’ ap-
proach would be intrusive on regulatory
space.”

Considering the diversity of the
regulations related to investment, and
which are embedded in a country’s de-
velopment levels, focusing on prioritiz-
ing efficiency, predictability and consis-
tency from an investor perspective and
minimizing costs of the investor could
imply shrinking the regulatory space that
countries require in order to take into
account developmental elements, includ-
ing social, economic, and environmental
and sustainability implications.

The policy brief said that the way
forward in investment-related policy-
making should focus on the nature of
needed reforms that will help reshape
investment law and policy to be more
conducive to and supportive of develop-
ment and industrialization prospects in

developing countries. These reforms
should help establish conditions where
FDI could provide a stable source of sup-
port to industrialization and develop-
ment, including through supplementing
domestic resources, enhancing produc-
tive capacity, and supporting technologi-
cal progress and industrial upgrading.

Ensuring an appropriate balance
between the rights and obligations of
investors, safeguarding the right to regu-

ICs intensify efforts on e-commerce
negotiations at WTO
Industrial countries are persisting with a contentious push for negotia-
tions at the WTO to craft rules on electronic commerce.

by D. Ravi Kanth

GENEVA: Major developed countries
have decided to intensify their efforts for
launching negotiations on several con-
troversial issues in electronic commerce
at the World Trade Organization’s elev-
enth Ministerial Conference in Buenos
Aires this December, trade envoys told
the South-North Development Monitor
(SUNS).

Despite the setback suffered by these
countries at a recent meeting of trade of-
ficials from the G20 major economies –
after India and South Africa firmly op-
posed a concerted move by Australia to
include language for negotiating e-com-
merce rules at the WTO – fresh efforts
are being mounted all over again to bring
the issue back, according to a trade en-
voy who asked not to be quoted.

Australian proposal

At the meeting of the G20 sherpas
on 2 March in Berlin, Australia along
with Canada and Singapore had insisted
on including language in the outcome
document of this year’s G20 summit for
negotiating rules/disciplines on e-com-
merce at the WTO.

A week before the Berlin meeting,
Australia had circulated a two-page non-
paper in which it listed the issues that
must be incorporated in the G20 leaders’
statement from their summit later this
year. The non-paper, reviewed by SUNS,
set out issues ranging from declaring per-
manent a prohibition on customs duties
on electronic transmissions, to a list of
“in-principle actions” that governments
could take to support digital frame-
works.

Australia argued how G20 countries

late, and ensuring that investment pro-
motion and facilitation efforts are appro-
priate to and situated within the frame-
work of a host state’s development poli-
cies and objectives are elements that form
key aspects of such needed reforms, said
the policy brief. (SUNS8421)                ❐

The policy brief is available at: https://
www.southcentre.int/investment-policy-brief-8-
march-2017/

must play an important role in “improv-
ing the environment for digital trade –
by identifying ways to lower the cost of
digital trade for business and consum-
ers, enabling more reliable and resilient
digital frameworks and networks, and
building greater confidence in e-com-
merce and ICT [information and commu-
nications technology] systems.”

It called on G20 members to ac-
knowledge the need for enabling
“greater participation in the digital
economy, including micro, small, and
medium enterprises (MSMEs) and con-
sider how to support digital trade in a
development context.”

The G20 initiatives, according to
Australia, must include “trade facilita-
tion through improved cooperation on
compliance” such as G20 countries
agreeing in principle to “international
cooperation on non-discriminatory com-
pliance requirements relating to digital
trade.”

Canberra argued that “G20 coopera-
tion on WTO-consistent compliance re-
quirements will strengthen the interna-
tional e-commerce frameworks and fa-
cilitate greater confidence and predict-
ability in the trade environment for con-
sumers, producers and governments and
allow sustainable improvements in trade
facilitation outcomes.”

For example, Australia suggested,
“cooperation on compliance in transac-
tion standards would improve reliabil-
ity and consumer confidence in goods
and services acquired through digital
means.”

Australia urged the G20 to “recom-
mend that the WTO make the e-com-
merce moratorium permanent” as “the
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Azevedo gets second term as WTO DG
GENEVA: The WTO’s governing Gen-
eral Council on 28 February formally
reappointed Roberto Azevedo to a sec-
ond four-year term as Director-General
of the WTO.

Azevedo, the sole candidate for the
position when nominations closed on
31  December  2016,  will  begin  his
second term of office on 1 September
2017.

The General Council also ap-
proved by consensus Ambassador
Xavier Carim of South Africa as its
Chair for 2017, and Ambassador Junichi
Ihara of Japan as the Chair of the WTO
Dispute Settlement Body (DSB).

However, the outgoing Chair of the
General Council, Ambassador Harald

Neple of Norway, reported that there
was a blockage with respect to the en-
tire slate of chairpersons of the other
regular WTO bodies for this year.

According to trade officials, the
Council Chair also reported that it has
been difficult to secure a replacement
for Ambassador Vangelis Vitalis of
New Zealand, who has left Geneva, as
the Chair of the Agriculture Commit-
tee in Special Session. A replacement
has not yet been found.

This is the first time that there has
been a blockage on the entire slate of
chairs of the regular bodies apart from
the General Council and the DSB, ac-
cording to trade officials. (Kanaga Raja/
SUNS8413)                                         ❐

moratorium on customs duties is a po-
litical undertaking by all WTO Members
not to impose tariffs on electronic trans-
missions.”

The current moratorium, which has
been in place since 1998, will expire in
December 2017 unless renewed by the
WTO Ministerial Conference in Buenos
Aires.

“The permanent moratorium would
increase certainty and facilitate the con-
tinued growth of e-commerce, including
MSMEs,” Australia maintained.

On “flow of data, privacy and secu-
rity,” Australia has urged the G20 coun-
tries to take a list of “in-principle actions
that governments could take to support
digital frameworks” such as “promoting
the flow of information across borders,
respect for privacy frameworks and data
protection, intellectual property rights
and security.”

The G20 must take next steps for
policy options relating to “cross-border
data flows and associated cyber security,
privacy and consumer protection risks,
localization barriers, and the threats to a
reliable and resilient digital environ-
ment,” Australia emphasized.

Relevant international organizations
such as the WTO must consider policy
options and their impacts, including on
MSMEs, according to the non-paper.

The G20 must agree on a set of prin-
ciples that “go beyond the Trade Facili-
tation Agreement to guide Members on
the application of paperless trading, elec-
tronic documentation and e-signatures
and authentication,” Australia argued.

“Such principles could inform
broader WTO discussion on the devel-
opment of future commitments in this
area,” Canberra maintained.

Australia also urged the G20 to con-
tinue to encourage ratification of the
Trade Facilitation Agreement by as many
WTO members as possible and support
WTO members taking on commitments,
even those which are required only on a
best-endeavour basis.

Rejection

At the Berlin meeting of the G20
sherpas, Australia along with Canada
and Singapore pressed for including the
language as set out in the non-paper.

However, India and South Africa
firmly rejected the Australian move on
the grounds that negotiating “rules” for
e-commerce at the WTO is outside the
trade body’s 1998 work programme on
this issue.

Both India and South Africa main-
tained that the G20 must not suggest lan-
guage that is well outside the current
work programme, according to people
who attended the meeting.

The final compromise agreed by of-
ficials at the meeting suggests that G20
members will constructively engage in
the discussion on e-commerce at the
WTO with the eleventh Ministerial Con-
ference in view, as suggested by
Singapore, according to people familiar
with the development.

Under the Nairobi Ministerial Dec-
laration of 2015, WTO members are re-

quired to report progress on the e-com-
merce work programme as agreed in
1998.

The Australian non-paper, according
to participants, almost reflected the is-
sues raised in the WTO secretariat’s pre-
sentation at a meeting of the G20’s Trade
and Investment Working Group in Feb-
ruary. The secretariat made a PowerPoint
presentation on e-commerce in which it
argued for concrete outcomes at the
WTO.

In the slide on “further discussions
towards a multilateral outcome,” the
WTO secretariat official concerned made
the following bullet points:

(i) Transparent and inclusive discus-
sions – Lay the ground for advancing
work multilaterally.

(ii) Consider adopting general prin-
ciples/best endeavour provisions on e-
commerce.

(iii) Binding principles/obligations
could be considered – TFA [Trade Facili-
tation Agreement] approach –
Flexibilities; TA [technical assistance] and
CB [capacity building]. Greater coher-
ence; certainty; consumer confidence.

At an informal heads-of-delegation
meeting at the WTO on 23 February, In-
dia denounced the WTO secretariat for
presenting its views on e-commerce,
which “remains a highly contentious
area in the WTO.”

“We wonder what gives the WTO
Secretariat the authority or the mandate
to propose next steps or multilateral out-
comes on subjects on which discussions
have not even begun in the WTO,” India
said.

More importantly, “were the con-
tents of these presentations [on invest-
ment facilitation as well as e-commerce]
discussed by members and was there a
consensus on the propositions contained
therein that the WTO should be encour-
aged to launch a dialogue on strength-
ening trade and investment policy coher-
ence or that there should be further dis-
cussions towards a multilateral outcome
on e-commerce,” India asked.

The Indian representative said the
presentations by the secretariat “seem to
convey [to] my delegation that the WTO
Secretariat hold a brief for certain con-
stituency of members thereby raising a
question on its impartiality and interna-
tional character as required in the Agree-
ment Establishing the WTO.”

Against this backdrop, the develop-
ing countries must stay on guard against
efforts made by the likes of Australia and
the WTO secretariat to bring in e-com-
merce through the backdoor at various
fora, said a trade envoy who asked not
to be quoted. (SUNS8420)                    ❐
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Ugly dance of  global hegemon,
source of  concern and confusion
The new US administration may have threatened to turn its back on the
WTO, but the fact is that the multilateral trade body has served its inter-
ests well over the years, writes D. Ravi Kanth.

The ugly dance of the global hegemon
remains a source of concern as well as
confusion. It wants to regenerate indus-
trialization by bringing back all those
manufacturing industries that left its
shores. More importantly, it seems deter-
mined to rejig its trade policy by opting
for bilateral free trade agreements and
by asserting its sovereign trade policy
decisions in contingency measures such
as anti-dumping, countervailing (anti-
subsidy) measures and safeguard actions
– regardless of the multilateral rules it
had framed since 1948.

On the face of it, the global hegemon
is determined to pursue an aggressive
version of the “open door” policy that
was first implemented in 1898. That
policy began under the dubious slogan
of saving Cuba from the clutches of Span-
ish rule. Several years after the Cuban
war, the head of the Bureau of Foreign
Commerce of the US Department of
Commerce wrote: “The Spanish-Ameri-
can war was but an incident of a general
movement of expansion which had its
roots in the changed environment of an
industrial capacity far beyond our do-
mestic powers of consumption. It was
seen to be necessary for us not only to
find foreign purchasers for our goods,
but to provide the means of making ac-
cess to foreign markets easy, economical
and safe” [cited in Howard Zinn (2013),
A People’s History of the United States, 3rd
edition, Routledge, p. 306].

The “open door” policy continued
to manifest itself under different masks
but beneath the surface there remained
continuity, regardless of the destruction
and violence it wrought in various coun-
tries. It wore, for example, a reformist
mask since the setting up of the United
Nations, the Bretton Woods institutions
of the International Monetary Fund
(IMF) and World Bank, and followed by
the General Agreement on Tariffs and
Trade (GATT) in January 1948.

During the last seven decades, the
United States, the most powerful nation
in history, went on to refine the “open
door” policy in ways that suited its over-
all trade/economic interests and strate-
gic considerations, including its imme-
diate military and trade priorities, ac-
cording to several studies by historians

and economists.
The creation of the World Trade Or-

ganization (WTO) in 1995 following the
Uruguay Round of trade negotiations
was an apogee of that onward march
which had begun almost a century ago.
Although the Uruguay Round started in
1986 when the US was under a Republi-
can administration, it was concluded by
a Democratic president at the official
level in December 1993.

Unsurprisingly, there is an underly-
ing chain of continuity in the economic
and trade policies followed by the glo-
bal hegemon since the late 19th century.
The US control over the so-called multi-
lateral trade and financial institutions is
pervasive in almost all aspects. Barring
some minor hiccups here and there,
Washington has ensured a brutal grip on
decisions taken at the IMF, the World
Bank and the WTO.

Little wonder then that before enter-
ing the Director-General’s office at the
WTO headquarters in Geneva, one has
to cross the room of a Deputy Director-
General which remained occupied by
successive US nominees. Indeed, every
decision big or small at the WTO has to
be vetted by that Deputy Director-Gen-
eral, who is the link between the US em-
bassy in Geneva and the Director-
General’s office, according to several past
and present trade envoys.

Trump trade policy agenda

Against this backdrop of continued
influence and control over the WTO by
the world’s sole superpower, it appears
somewhat bizarre to assume that the US
under the leadership of Donald Trump
will turn the multilateral trade body up-
side down, notwithstanding the White
House’s latest trade policy agenda report
which was submitted to the US Congress
on 1 March.

“The Trump Administration will
aggressively defend American sover-
eignty over matters of trade policy,” the
report says, insisting that the
“overarching purpose of our trade policy
– the guiding principle behind all our
actions in this key area – will be to ex-
pand trade in a way that is freer and
fairer for all Americans.”

“Every action we take with respect
to trade will be designed to increase our
economic growth, promote job creation
in the United States, promote reciproc-
ity with our trading partners, strengthen
our manufacturing base and our ability
to defend ourselves, and expand our ag-
ricultural and services industry exports,”
it claims.

The four major priorities of the
Trump administration, according to the
document, are “(1) defend US national
sovereignty over trade policy; (2) strictly
enforce US trade laws; (3) use all possible
sources of leverage to encourage other
countries to open their markets to US
exports of goods and services, and pro-
vide adequate and effective protection
and enforcement of US intellectual prop-
erty rights; and (4) negotiate new and
better trade deals with countries in key
markets around the world.”

It goes on to say that “the Trump
Administration will act aggressively as
needed”, suggesting that trade remedies
such as anti-dumping and counter-
vailing measures will be implemented as
per American interests.

The US, which is a major user of the
WTO’s dispute settlement system, has
accused the system’s panels and Appel-
late Body of issuing rulings that went far
beyond their remit.

The US has also said it was cheated
by its trading partners through unfair
trade practices like currency manipula-
tion and non-implementation of deci-
sions. Peter Navarro, the top trade advi-
sor to President Trump, has accused Ger-
many of using a “grossly undervalued”
euro to “exploit” the US and its EU part-
ners, the Financial Times has reported.
Navarro wants Germany to enter into
bilateral negotiations to reduce the US
trade deficit.

As the Trump administration sees it,
the continued ballooning of the US trade
deficit (which touched $648 billion in
manufactured goods last year) and the
loss of 5 million jobs during the last 16
years demonstrate that multilateral, re-
gional and even bilateral trade agree-
ments have only brought deindustriali-
zation and destruction.

In short, the US is suggesting that
its ever-increasing trade deficits are an
offshoot of the manner in which it was
duped by its trading partners which re-
fused to play by the rules governing so-
called “fair and free trade.”

“Plainly, the time has come for a
major review of how we approach trade
agreements,” says the president’s trade
policy agenda report, which emphasizes
that “going forward, we will tend to fo-
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cus on bilateral negotiations.”

Non-implementation of
WTO rulings

The report speaks incessantly about
“sovereignty” but doesn’t quite say that
Washington would not abide by WTO
rules or rulings it doesn’t like. (The US
has charged that several WTO rulings
have crossed their remit.)

However, even a cursory look at the
litany of so-called trade crimes perpe-
trated by the US at the WTO indicates
that Washington has consistently fol-
lowed a practice of not implementing
adverse WTO rulings since 1995. Barring
a couple of decisions involving the EU,
the US has largely frustrated the devel-
oping and the poorest countries in a va-
riety of trade remedy disputes by not
fully implementing the WTO Dispute
Settlement Body’s recommendations.
Indeed, the US has virtually created a
mega-industry for imposing illegal anti-
dumping and countervailing measures,
including the infamous Byrd Amend-
ment, over the past 20 years.

[The US’ anti-dumping actions are
based on the “zeroing” methodology.
Under this practice – which has been con-
demned time and again by the WTO
Appellate Body – negative dumping
margins (arising from higher export price
as compared with normal value) are ei-
ther excluded from the calculation of the
weighted average or included with a
value of zero by the US anti-dumping
investigating authorities.]

A simple glance at the number of
disputes it won and lost proves that what
Washington is saying about being
conned or cheated would be tantamount
to “fake news”. So far, the US has
launched more than 100 trade disputes
against other WTO members while fac-
ing more than 125 disputes against its
allegedly unfair trade practices. Every
month, the US is criticized for not imple-
menting rulings in a half-dozen cases for
over 10 years. Moreover, the US’ mea-
sures in a range of trade-distorting cases
were condemned by the Appellate Body.
The US ranks first among countries in not
implementing the WTO’s rulings by
bringing its laws and regulations into
compliance, thereby causing “systemic”
shocks with “chilling” effects.

The US deserves kudos for having
created “lawlessness” for failing to
implement rules it had crafted during the
Uruguay Round. Besides, the US is the
major subsidizer of agriculture and even
hi-tech exports.

Successive US administrations have
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criticized the WTO dispute settlement
panels and Appellate Body whenever
they lost trade disputes. Last year, the US
even blocked a second term for a sitting
Appellate Body member Seung Wha
Chang on the grounds that his rulings
went beyond the WTO’s covered agree-
ments. It is easy for the US to claim that
every deal it did till now is a dog, but
Washington also succeeded in imposing
unilateral trade deals for more than a
century.

DG’s response

Nevertheless, the WTO Director-
General Roberto Azevedo appears ready
to appease the new US administration
and acquiesce to its threats to ignore the
Dispute Settlement Body decisions. “It
is clear that the United States has a vari-
ety of trade concerns, including about the
WTO dispute settlement system,”
Azevedo said on 28 February, after se-
curing a second four-year term. “I am
ready to sit down and discuss these con-
cerns and any others with the trade team
in the US whenever they are ready to do
so.”

It is shocking that the WTO’s Direc-
tor-General is ready to discuss the Dis-
pute Settlement Body rulings with the
new trade administration in Washington,
said a trade envoy who asked not to be
quoted. “Instead of maintaining distance
from the independent and impartial Dis-
pute Settlement Body mechanism, the
Director-General is signalling that he is
ready to address Washington’s con-
cerns,” the envoy said.

However, given his track record of
ensuring that American trade demands
are realized, such as the Trade Facilita-
tion Agreement or the continued use of
trade-distorting export credits for farm
products and food aid, it would not be a
surprise if Azevedo chose to prostrate
himself before the US trade administra-
tion, according to another trade envoy.

Significantly, the billionaire new US
Commerce Secretary Wilbur Ross has
made it clear that despite the criticism
levelled against the multilateral trade
body, the WTO “in some ways” is neces-
sary as an arbiter of global trade.

Effectively, the Trump administra-
tion would use the WTO’s Dispute Settle-
ment Body because of the rules it had
framed during the previous Uruguay
Round, while turning its back on any
future change in the multilateral trade
rules.

In conclusion, the trade policy mis-
siles being fired by President Trump will
continue to form part of the arsenal built
by successive American administrations

since President William McKinley (1897-
1901).

The only difference is that Trump
appears somewhat like the notorious
Robespierre of the French Revolution
who had followed a policy of “we must
smother the internal and external en-
emies of the Republic or perish with
them.” (SUNS8419)                                ❐
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rights bodies, civil society organizations
and relevant experts be organized to de-
sign a strategy for engaging financial
regulatory bodies and actors in the real-
ization of the goal of adequate housing
for all by 2030. (SUNS8414)                  ❐


