CBD - COP7 in review

Dear colleagues and friends,

You may remember that in February, we reported in some detail about the tourism-related discussions at the 7th Conference of the Parties (COP7) to the Convention on Biological Diversity (CBD) in Kuala Lumpur, Malaysia. Today, I’m pleased to share with you excerpts of a comprehensive report on COP7 by Chee Yoke Ling, the coordinator of Third World Network’s environment programme. Her article highlights some of the key decisions of COP7, including those regarding Protected Areas, Indigenous Peoples’ rights and the controversial tourism guidelines.

Yours truly,

Anita Pleumarom

Tourism Investigation & Monitoring Team (tim-team)

------------------------------------

Third World Resurgence No. 163-164, March-April 2004

COP7 – SOME PROGRESS, BUT VIGILANCE NEEDED 

(Shortened Version)

By Chee Yoke Ling

For two weeks, there was intense focus on the fate of the planet’s biodiversity and the obligations and rights of peoples over nature’s bounty that is under severe threat. Environmental ministers were unanimous in their alarm that biological diversity is being lost at an unprecedented rate as a result of human activities. There was increased jostling over trade interests and an assault on the precautionary principle that almost turned a major biodiversity event into a forum for the World Trade Organisation (WTO).

The occasion was the seventh meeting of the Conference of the Parties (COP7) to the Convention on Biological Diversity (CBD) that took place from 9-20 February 2004 in Kuala Lumpur, Malaysia. More than 2,300 participants attended, representing 161 governments, as well as UN agencies, non-governmental organisations, intergovernmental organisations, indigenous peoples and local communities, academic community and industry. 

Thirty-three decisions were adopted after 2 weeks of often intensive, even tense, negotiations. Significant progress was made in starting work on an international regime on access and benefit sharing, and in establishing an expert group on technology transfer and scientific and technical cooperation as part of a new work programme on technology.

COP7 adopted new work programmes on protected areas and mountain biodiversity after protracted debates. There were revised work programmes on inland water ecosystems, and marine and coastal biodiversity; guidelines on biodiversity and tourism; decisions on Article 8(j) and other relevant provisions on traditional knowledge; identification, monitoring, indicators and assessments; the ecosystem approach; biodiversity and climate change; sustainable use; invasive alien species; a framework for evaluating the Strategic Plan to implement the CBD; incentive measures; communication, education and public awareness; scientific and technical cooperation and the clearing-house mechanism (CHM); financial resources and mechanism; and national reporting. 

A number of working groups open to all governments and observers as well as smaller expert groups were set up to deal with the huge tasks in the coming years. A major target is to significantly reduce the current rate of biodiversity loss by 2010.

Delegates raised general positions and concerns in plenary sessions, discussed issues in 2 Working Groups and negotiated most of the issues in informal sessions called “Contact Groups”. Issues that were polarized went to smaller groups called “Friends of the President” established by the COP7 President. Small “Friends of the Chair” groupings were also formed by the 2 Working Groups for the difficult issues. Consensus, compromises and specific text were then brought back into the various stages for final approval, changes and adoption.

A Ministerial Segment hosted by the Malaysian Government was held on 18-19 February, and more than 120 ministers and heads of delegations adopted the Kuala Lumpur Ministerial Declaration. For the first time at a COP Ministerial, statements were made by representatives from the NGO community, indigenous peoples and farmers.

The number of side events (seminars, workshops and panel discussions) by NGOs, indigenous peoples’ groups, international organisations and some governments throughout the 3 weeks were unprecedented. As delegates clustered into negotiations, the reality of biodiversity loss and resulting damage and human rights violations flooded the corridors and side events rooms. There was also extensive media coverage.

STOCK TAKING

COP7 was significant as it was a stock taking after more than 10 years of implementation of the CBD. Governments reviewed existing work programmes and decisions and took on new ones. While some progress was made, the overall conclusion was that biodiversity loss is worsening and the world is far from meeting the 3 objectives of the CBD: conservation of biodiversity; sustainable use of biological resources; and the fair and equitable sharing of benefits from the use of genetic resources. 

Governments were also challenged to commit to concrete steps to fulfill their promises at the 2002 World Summit on Sustainable Development (WSSD), including the target of significantly reducing the current rate of biodiversity loss by 2010, and the start of negotiations for an international regime on access and benefit-sharing. The plight of small island developing states that have vulnerable ecosystems due to their size, compounded by the onslaught of climate change, was taken up by COP7.

COP7 reaffirmed that the CBD is the most appropriate policy framework to address biodiversity. In addition to the specific decisions, a framework was also adopted to evaluate the implementation of the CBD Strategic Plan 2002-2010. The Plan was adopted at COP6 to improve the implementation of the CBD’s 3 objectives and to achieve the 2010 target (later endorsed at the WSSD). 

TRADE RULES: A GROWING THREAT 

But even as governments were grappling with the enormous task of slowing down biodiversity loss that brings widespread ecological destruction and human suffering, another threat loomed bigger than ever at COP7.

From mountain ecosystems to invasive alien species, language that brought in trade interests and trade rules took prominence by the second week of the meeting. This included a reversal of a cardinal CBD principle that is regarded as a trade constraint: the precautionary approach.

In an unexpected move, Brazil and Argentina wanted references to trade agreements in the decision on the work programmes on inland waters ecosystems and mountain ecosystems. This seemed to be an attempt to prevent or reverse trade distortions caused by agricultural subsidies given by developed countries, which is a raging issue at the WTO that contributed to the collapse of the Cancun Ministerial Conference in 2003. 

Other Parties and observers were concerned that by drawing in trade references (especially those on the WTO), there was a danger that some developed countries would then bring in more language that would result in yielding the CBD to trade rules that do not support sustainable development.

The EU and Norway were opposed to the WTO links that would undermine the CBD. To resolve the issue, a “Friends of the Chair” group was formed. NGOs lobbied for the integrity of the CBD and many wore stickers that called for “WTO out of the CBD”. Flyers with the same message were placed on the seats of all the government delegations in the Working Group.

Developing countries called for the CBD COP to reassert its responsibility and a lead role in protecting traditional knowledge and ensuring fair and equitable sharing of benefits, particularly on disclosure of information such as the country of origin/source and prior informed consent of indigenous and local communities in IPR applications. 

INTERNATIONAL AGREEMENT ON ACCESS AND BENEFIT-SHARING 

The Like-Minded Group of Megadiverse Countries (LMMC) played an active role in the negotiations. The 15 countries were instrumental in obtaining a WSSD decision to negotiate an international regime on benefit sharing. At COP7 the LMMC urged delegates to convene a working group to begin negotiations. 

The EU, Australia, Canada and Switzerland favoured the voluntary Bonn Guidelines and wanted to defer any new negotiations. They also insisted that any regime must be about access as well. The Africa Group supported a legally binding regime that balanced access with benefit-sharing concerns, and includes technology transfer. The International Indigenous Forum on Biodiversity took a strong stand against any work on an international ABS regime until indigenous peoples’ rights are guaranteed. 

A joint NGO statement called for a strong legally binding international regime because existing benefit sharing regulations and practices have failed and biopiracy remains a major problem.  A precondition for a new regime must recognize the inalienable collective rights and customary laws of indigenous peoples and local communities. Thus their free and prior informed consent, as well as that of countries of origin must be guaranteed. Subsequent to the negotiated access, there must be no IPRs (especially patents) that restrict access or violate community rights. The NGOs also called for the regime to establish a multilateral mechanism for benefit sharing of resources originating in more than one country or outside national territories such as the Antarctica.

The final COP7 decision was that the existing ABS Working Group will cooperate with the Working Group on Article 8(j), to develop an international ABS regime. These CBD Working Groups are open to all governments and observers. The ABS Working Group will meet twice before COP8. The Article 8(j) Working Group will meet once in conjunction with one of those meetings. 

PROTECTED AREAS 

With biodiversity loss continuing at an alarming pace, there was much urgency for a strong work programme on protected areas (PAs) to be adopted at COP7, especially to meet the target of significantly reducing the current rate of biodiversity loss by 2010.

The major conservation organisations such as Conservation International, The Nature Conservancy, WWF, Wildlife Conservation Society, Fauna and Flora International, World Resources Institute and Birdlife International lobbied intensely over the past 2 years to get official recognition in the CBD work programme. The European Union also had PAs as a matter of priority at COP7.

NGOs, indigenous peoples’ organisations and community groups, especially from developing countries, were very worried about the aggressive approach of the Northern conservationists. Their experiences on the ground, especially in Latin America, were filled with conflicts and tensions. Reports of land rights violation and conservation approaches that enclosed and privatized nature leading to biopiracy and loss of sovereignty at the peoples’ level (even national level in some cases) were presented at numerous side events during COP7. 

Two main issues were contentious at the negotiations. First, some countries favoured corridors and networks of PAs that focus on “hotspots” including transboundary areas. This was supported by the majority of large Northern-based conservation groups. However this was not accepted by most developing countries which preferred to link conservation with sustainable use of resources to meet national development needs. The adopted work programme will now be implemented “in the context of nationally determined priorities, capacities and needs”. COP7 also emphasized the importance to conserve biodiversity not only within but also outside PAs.

Secondly, the International Indigenous Forum on Biodiversity lobbied strongly for the protection of their rights under international law when PAs are established. A few countries were reluctant, preferring to leave this to national laws. The final agreement noted that “the establishment, management and monitoring of PAs should take place with the full and effective participation of, and full respect for the rights of, indigenous and local communities consistent with national law and applicable international obligations”.

The COP7 decision calls on Parties to estimate the cost of implementing the necessary activities to meet the targets of the work programme and report back to COP8, and integrate PA objectives into their development strategies. To accommodate the various views, Parties are asked to consider options, such as ecological networks, ecological corridors, buffer zones and other approaches.  

COP7 established an ad hoc open-ended working group on PAs to support and review the implementation of the work programme; and assess progress in the implementation of the work programme at each COP meeting until 2010. This Working Group will meet at least once before COP8.

TOURISM GUIDELINES THREATEN INDIGENOUS PEOPLES AND BIODIVERSITY 

The move to adopt the draft voluntary guidelines on biodiversity and tourism development at COP7 created a heated debate. Anxiety and tension rose on 17 February when the CBD Secretariat blocked some NGOs from reading out their statement on tourism, which supported Indigenous Peoples' request to defer the draft guidelines to COP8 in 2006.

An article appeared in the NGO newsletter 'ECO' the next day, which questioned the legitimacy of the CBD process on tourism since it started in 1997 and denounced the bias of the CBD tourism guidelines team. The NGOs were eventually allowed to present their statement the following evening. 

The topic was also featured in a number of side events during COP7. A panel of indigenous peoples and local communities led a lively discussion on "Sustainable community-led ecotourism". Participants felt that the commercialisation of ecotourism by big tour operators has hijacked the whole concept, and local communities as well as the environment pay the price.

Nature and people are being turned into commodities, often without their knowledge or consent. Benson Venegas from Costa Rica spoke of his community’s resentment at being an object of tourism promotion. 


"We are being forced into tourism that is disrespectful," says Ana Lucy Bengochea, from
Honduras. "They want to show us as dancing monsters. We don't want this."


Anita Pleumarom, from the Tourism Investigation and Monitoring Team in Thailand, has monitored and researched extensively on tourism. She spoke of the opening up of ecologically sensitive biodiversity-rich areas in the name of ecotourism which has led to physical destruction. 


The other threat is biopiracy. In Vietnam, a British NGO was reported to have entered protected areas and collected samples over three months. The fate of the materials once they left the country is unknown.


The CBD guidelines do not deal with these problems and being voluntary they belie the fact that regulation and enforcement are needed.


A fundamental concern expressed by Anita Pleumarom is that the guidelines were finalised in 2001 and fail to recognize that the world is different today. In the face of terrorist attacks, the Iraq war and the SARS outbreak the vulnerability of the tourism industry is increased. Instead of acknowledging the many risks involved the guidelines promote tourism as though it is a reliable industry. 

Yet, the tourism guidelines have now been adopted by the COP, despite the serious concerns raised by Indigenous Peoples and a number of civil society organisations. However, lobbying of a number of delegates resulted in Parties calling for more work to be done. The CBD Secretariat is asked to “increase clarity” by developing a user’s manual, checklists and “a streamlined and user-friendly core set of improved voluntary guidelines”. Best practices, lessons learned and case studies on the involvement of indigenous and local communities embodying traditional lifestyles in sustainable-tourism and ecotourism activities and projects are to be gathered. 

The COP7 decision also stressed that “the guidelines should recognize and shall respect the rights of indigenous and local communities”. They should be consistent with the Akwe: Kon voluntary guidelines that were also adopted by COP7 (see below). These guidelines deal with cultural, environmental and social impact assessment regarding developments that affect sacred sites and lands and waters traditionally occupied or used by indigenous and local communities.

Therefore the next step is to explore possibilities for further action, including the monitoring of tourism impacts that may arise from the implementation of the highly controversial CBD tourism guidelines in culturally and ecologically vulnerable areas. Governments will conduct a review at COP8 in 2006.
INDIGENOUS PEOPLES’ RIGHTS

A COP7 achievement was the adoption of the Akwé: Kon Voluntary Guidelines. These deal with the cultural, environmental and social impact assessment regarding developments that affect sacred sites and lands and waters traditionally occupied or used by indigenous and local communities. 

Parties are encouraged to conduct legal and institutional reviews of impact assessments; involve indigenous and local communities in impact assessments; take steps to ensure transparency; and provide the necessary capacity and funding to ensure that the measures are implemented in accordance with the Guidelines.

COP7 also decided to establish a voluntary funding mechanism under the CBD to facilitate indigenous participation, giving special priority to participation from developing countries, countries with economies in transition and SIDS.

All the work programmes and decisions of the COP were closely monitored by the International Indigenous Forum on Biodiversity (IIFB) which has been well organised over the years. 

Delegates generally supported the recognition of indigenous land rights and prior informed consent, as well as sui generis systems for traditional knowledge protection on the basis of customary laws and traditional practices.

There were some reservations among a few countries with New Zealand expressing this most openly, including unhappiness with a reference to lands and waters traditionally used or occupied by indigenous and local communities in another decision (this was ultimately retained). Such concerns are related to ongoing domestic disputes. 

The IIFB throughout the COP7 asked for recognition of their rights under international law, stressing that these should not be subject to national legislation alone. The same issue arose in the negotiations on protected areas (PAs) where the IIFB lobbied strongly for the protection of their rights under international law when such areas are established. 

The Working Group on Article 8(j) will: develop as a priority issue, elements for sui generis systems for the protection of traditional knowledge; review the relevance and applicability of the Bonn Guidelines on ABS; assess the role of databases and registers; and explore the conditions under which the use of existing IPRs can contribute to reaching the objectives of Article 8(j). An annex to the COP7 decision contains potential draft elements to be considered in the development of a sui generis system for the protection of traditional knowledge.

The Working Group will also develop draft elements of an ethical code of conduct to ensure respect for the cultural heritage of indigenous and local communities for biodiversity conservation and sustainable use.

CONCLUSION

While progress was made in some areas, especially in new programmes on protected areas, mountain ecosystems and technology the overall sense of COP7 was that more effort went into protecting the basic principles, objectives and provisions already agreed in the CBD more than 10 years ago. 

The vigilance and well-organised lobbying by indigenous peoples through the International Indigenous Forum on Biodiversity that is now a recognized platform in the CBD process was a strong and consistent force in safeguarding IP rights and interests.

However, it was also clear from COP7 that the dominant trade interests, including private intellectual property rights, of major developed countries will continue to be an assault on the CBD. That calls for vigilance from all parties, government and citizens alike, in the work of the various CBD bodies until the next COP meeting in Brazil in 2006.
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