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KEY POINTS

*  Thispaper dealswith questions pertaining to the legality of importing,
through unilateral action, the outcomes from current plurilateral
initiatives on services domestic regulation and investment facilitation
into the WTO body of law. It aso discusses the potential systemic
implications such action could have on the WTO and the multilateral
trade negotiations.

*  Thepaper reviewsthe cases of the Government Procurement Agreement,
the Information Technology Agreements(ITA | and 1), the protocolson
basic telecommunications and financial services under the General
Agreement on Trade in Services (GATS), the Reference Paper on
Telecommunications and the Understanding on Financial Services.

*  Noneof these experiences provide precedent or basisto arguethat results
from currently ongoing plurilateral initiatives can legally be imported
into the WTO through unilateral actions by Member States, such as
through adding the outcomes to aMember’s schedul e of commitments.
All thereviewed caseswere multilaterally approved, except for the I TA.
Thus, all were backed by collective multilateral will and vision, and
thelir interaction with WTO rules and exi sting agreements and mandates
was collectively agreed.

* The case of the ITA is not comparable to the current plurilateral
initiatives, particularly because the ITA deals with straightforward
additional liberalization commitments on specific products. It does not
deal with new ruleson regulatory disciplinesnor doesit deal withissues
not currently covered under the WTO agreements, as the current
plurilateral initiatives do.

* None of the cases reviewed in this paper overlap with an existing
negotiation mandate built into the WTO multilateral agreements, asthe
current plurilateral initiatives on domestic regulation and investment



facilitation do with respect to the mandate under Article V1.4 of the
GATS. Moreover, thereis no precedent under the WTO that could help
clarify the legal issues emerging from the fact that the investment
facilitation plurilateral initiative coversissuesthat have been restricted
from being addressed “during” the Doha Round discussions.

Where an issue is already addressed under WTO law, the result of any
negotiations that would amend this pre-existing law will have to fulfill
therequirementsunder Article X of the Marrakesh Agreement. Therules
pertaining to amendments cannot be discarded through an attempt to
utilize alternative routes such as unilateral scheduling of commitments.
Opening an amendment proposal for acceptance by the WTO
membership involves amultilateral processthat requires consensus, or
two-thirds majority if consensusis not attained.

Besides the legality issues specifically pertaining to each plurilateral
initiative and its interaction with WTO rules and mandates, the
proliferation of plurilateral initiatives could leave an eroding effect and
systemically undermine the WTO as a multilateral institution. Such
proliferation will bein tension with the collectiveinterest of developing
countries in preserving a multilateral space that allows them
opportunities to benefit from the international trading system. It will
also not serve the devel oping countries' stated objective of preserving
and strengthening the multilateral character of the WTO.



1 Introduction

PLURILATERAL initiativeson electronic commerce, investment facilitation,
services domestic regulation, disciplines for micro, small and medium
enterprises, and trade and gender were announced at the World Trade
Organization (WTO)’s 11th Ministerial Conference (MC11) in BuenosAires
in 2017. These announcements took the form of declarations by selected
Member States, which they launched when their proposals failed to secure
multilateral consensus.

Some have promoted the plurilateral approach to negotiations as potentially
a “better fit” for future negotiations at the WTO and a more efficient one.
Others considered that there were signsin BuenosAiresthat WTO Members
were ready to turn towards plurilateral solutionson trade that could, in time,
become fully multilateralized.

Some devel oped-country Members of theWTO haveincluded the plurilateral
form of negotiations as one element of their conceptualization of “WTO
reform”. For example, the European Union’s concept note on WTO
modernization proposed plurilateral negotiations “[i]n areas where
multilateral consensusisunattainable”, referring to * plurilateral negotiations
which should remain open to all Members to join and whose results will be

1 James Bacchus, “Was BuenosAires the Beginning of the End or the End of the Beginning? The
Future of the World Trade Organization”, May 2018, available at: https://www.cato.org/
publications/policy-analysi 'was-buenos-ai res-beginning-end-or-end-beginning-future-worl d-
trade


https://www.cato.org/publications/policy-analysis/was-buenos-aires-beginning-end-or-end-beginning-future-world-trade
https://www.cato.org/publications/policy-analysis/was-buenos-aires-beginning-end-or-end-beginning-future-world-trade

applied on an MFN [most-favoured nation] basis’.2 The EU also called for
“[e]xplor[ing] thefeasibility of amending the WTO agreement so asto create
anew Annex |V.b. which would contain aset of plurilateral agreements that
are applied on an MFN-basis and which could be amended through a
simplified process’ .2

Some developing countries have taken on a role as proponents of recent
plurilateral initiativesreferred to above. Thishasbeen asignificant divergence
from the historic position of devel oping countries.* Yet, in general, developing
countries insist that preserving and strengthening the WTO includes
“[s]trengthening the multilateral character of the WTO, especially through
the preservation of the practice of decision-making by consensus and
respecting Article X of the Marrakesh Agreement on Amendments’.®> Thisis
apoint of convergence for developing countries.

2 European Union, “Concept Note: WTO modernisation; future EU proposals’. The paper was
“intended to serve as a basis for discussion with the European Parliament, the Council and with
other Members of the WTO, in response to the conclusions of the European Council of 28 June
2018, whichinvited the European Commission to propose acomprehensive approach toimproving
together with like-minded partners, the functioning of the WTO in crucial areas, including the
dispute settlement and the Appellate Body...".

8 1bid. The International Chambers of Commerce have also pushed a recommendation in support
of plurilateral negotiations, proposing that “[n]ew negotiations should be advanced using flexible,
open, transparent, plurilateral approaches focused on the delivery of tangible outcomes ... while
ensuring that the centrality of the WTO is never compromised and honouring the principle of
inclusivity”. See: ICC, “Reforming the Multilateral Rules Based Trading System”.

4 It hasbeen documented that devel oping countries* such asBrazil, China, India, and South Africa
have openly expressed their rejection of aplurilateral alternative to the Dohaimpasse, preferring
instead amultilateral approach”. Source: Peter Draper and Memory Dube, “Plurilaterals and the
Multilateral System”, International Centre for Trade and Sustainable Development and World
Economic Forum, December 2013, page 3. See aso, for example: Goh Chien Yen, “Many
Developing Countries Regject Plurilateral Approach for Singapore Issuesinthe WTO Green Room
Meeting”, Third World Network, 13 November 2003, available at: https://www.twn.my/title/
twninfo92.htm

5 Seefor example: “South rallies around proposals to advance developmental agenda”, published
in SUNS #8955, 26 July 2019, and available as TWN Info Service on WTO and Trade Issues
(July19/31) at https.//www.twn.my


https://www.twn.my/title/twninfo92.htm
https://www.twn.my/title/twninfo92.htm

Recent plurilateral initiatives have been acknowledged and facilitated by the
official representation of the WTO, including its director-general and
secretariat.’ TheWTO secretariat playsafacilitating rolefor theseinitiatives
by arranging the hosting of meetings at the WTO premises, supporting the
coordinators of the initiatives in preparing the reports of the meetings, and
providing technical support for posting the materials on subpages of the WTO
website. This is perceived as an encouragement from the institutional
representation of the WTO to the sponsors of the plurilateral initiativesin
order to advance with their campaigns.’

Thisinturn poses questions about the drive behind such institutional support
and what it implies. For example, does it imply an assumption that these
initiatives will eventually provide added value to the multilateral system by
being incorporated in some way into the WTO acquis?® Or is the support
rooted in a principled assumption that any additional rules in the area of
trade and investment will eventually servethe broader objective of stimulating
and enhancing international trade? Yet, could these initiatives, whether
eventually added to the WTO acquis or not, lead to the emergence of
challenging dynamics for the multilateral organization, including exposing
the need, or lack thereof, to preserve this multilateral body?

6 Seeforexample “DG inciting sponsorsof plurilateral initiativesto intensify campaign”, published
in SUNS #8629, 26 February 2018, and available as TWN Info Service on WTO and Trade
Issues (Feb18/20) at https://www.twn.my. Thisarticle notesthat: “ During aretreat meeting of the
ACP (Africa, Caribbean, and Pacific) countries..., the Director-Genera said: ‘I also want to
acknowledge the declarations put forward by various groups of members in Buenos Aires —
including some ACP members — covering e-commerce, investment facilitation, MSMEs and
women's economic empowerment.””

7 lbid., whereit is noted that: “The World Trade Organization Director-General Roberto Azevedo
appears to be encouraging the sponsors of various plurilateral initiatives announced after the
failed eleventh ministerial conference (MC11) at BuenosAires last December to intensify their
campaign, according to trade envoys familiar with the development ... Knowing full well that
these* declarations’ failed to get adopted at the open-ended heads of del egations meetings convened
by different minister-facilitators on 12 December in BuenosAires, the Director-General issubtly
inciting the sponsors of those declarations to step up their campaign, said an ACP participant
who asked not to be quoted....”

8 “WTOacquis’ isused hereto refer to the accumulation of WTO rulesembodied in its agreements
and other authoritative decisions by the membership sitting as the General Council or Dispute
Settlement Body, including the jurisprudence produced under the WTO Dispute Settlement
Understanding.



Clearly, these developments pose multiple questions pertaining to the
understanding of existing WTO rules, the intent behind these rules, and
consequently the issues of legality when considering adding the results of
the plurilateral negotiationsto the WTO acquis. Each of therecent plurilateral
initiatives might pose different legal issues pertaining to itsinteraction with
the WTO rules and mandates, given the differences in the nature and scope
of issues covered under each initiative. Collectively, they also pose systemic
implications pertaining to the role and added value of the WTO as a
multilateral forum and to the dynamics of negotiations within the WTO.

This paper will explore the issues emerging from interactions between
plurilateral initiativesand WTO rules, focusing particularly on the plurilateral
initiatives on services domestic regulation and investment facilitation as case
studies, and briefly commenting on the plurilateral e-commerce initiative.
The paper focuses on questions pertaining to the legality of importing
outcomesfrom plurilateral initiativesinto the WTO acquis, and the potential
systemic implications for the WTO and the multilateral trade negotiations.
Examples from previous WTO negotiations and instruments labelled as
plurilateral will be reviewed, including the negotiations on the Information
Technology Agreements (ITA | and I1), the protocols under the General
Agreement on Trade in Services (GATS), the Reference Paper on
Telecommunications and the Understanding on Financial Services. The paper
isprimarily concerned with whether promoting and pushing the proliferation
of plurilateral initiatives can co-exist with working on preserving and
strengthening the multilateral character of the WTO.



Overview of the Plurilateral
Initiatives on Services Domestic
Regulation and Investment
Facilitation

THE recent plurilateral joint initiatives need to be looked at in terms of their
coverage and their potential interface withthe WTO rules, including existing
WTO multilateral mandates and decisionsthat had acquired the membership’s
consensus. This chapter explores the particularities of the plurilateral
initiatives on services domestic regulation and investment facilitation and
highlights some questions arising from the potential interaction of these
initiatives with the WTO acquis. These questions will be further exploredin
Chapter 3.

2.1 Brief overview of the plurilateral initiative on services domestic
regulation disciplines

The plurilateral initiative on services domestic regulation disciplines deals
with anegotiating issue covered under amultilateral mandate builtintoArticle
V1.4 of the GATS. The latter covers “measures relating to qualification
requirements and procedures, technical standards and licensing
requirements’.® The Working Party on Domestic Regulation (WPDR) was

9 Article V1.4 of the GATS provides that: “With a view to ensuring that measures relating to
qualification requirements and procedures, technical standards and licensing requirements do
not constitute unnecessary barriers to trade in services, the Council for Trade in Services shall,
through appropriate bodiesit may establish, devel op any necessary disciplines. Such disciplines
shall aim to ensure that such requirements are, inter aia
(a) based on objective and transparent criteria, such as competence and the ability to supply the
service;

(b) not more burdensome than necessary to ensure the quality of the service;
(c) inthe case of licensing procedures, not in themselves arestriction on the supply of the service.”



established by WTO Members in 1999 pursuant to Article V1.4, which
provides that “the Council for Trade in Services shall, through appropriate
bodies it may establish, develop any necessary disciplines’. The WPDR is
the multilateral body entrusted with developing any necessary disciplines
under the multilateral mandate.’® Importantly, this has been acknowledged
in the declaration launching the plurilateral process, where reference was
made to “the valuable work that has been undertaken and good progress
made ... to revive negotiations in the WTO Working Party on Domestic
Regulation (WPDR)”. Multiple versions of a multilateral negotiating text
were devel oped by the WPDR over the years of itswork, including versions
from 2009 and 2011.*

Theplurilateral declaration on servicesdomestic regulation launched at MC11
was conceptualized as a step towards “concluding the negotiation of
disciplines on domestic regulation pursuant to the mandate contained in
Article VI:4 of the General Agreement on Trade in Services...”.*? In later
statements, the participantsin the plurilateral initiative have positioned their
work as carrying the objective of “elaborating upon” the provisions of the
GATS, “pursuant to” paragraph 4 of Article VI of the GATS.* Beyond that,
the potential implications of theinterface with the multilateral mandate built
into Article V1.4 of the GATS have not been addressed.

10 See WTO document S/L/70. See also: Kinda Mohamadieh, “ Disciplining Non-discriminatory
Domestic Regulations in the Services Sectors — Another Plurilateral Track at the WTO”, Third
World Network Briefing Paper No. 103, October 2019, available at: https://twn.my/title2/
briefing_papers/N0103.pdf. Under the multilateral process, negotiations specific to accountancy
serviceswere held that concluded with the adoption in 1998 of a set of Disciplines on Domestic
Regulation in theAccountancy Sector. These were endorsed by the Council for Tradein Services.
Implementation was put on hold pending the formal adoption of the Disciplines by the Members
at the conclusion of the Doha Round of negotiations.

% Asaresult of the negotiations in the WPDR, alarge number of developing-country and |east-
developed-country Members have been questioning the “necessity” of domestic regulation
disciplinesin light of the difficulties that might be faced in implementing horizontal disciplines
on domestic regulations. See, for example, paragraph 1.6 of WTO document SWPDR/M/74,
“Working Party on Domestic Regulation — Report of the meeting held on 5 December 2018 —
Note by the Secretariat”, dated 13 February 2019.

2 See“Ministerial Conference — Eleventh Session — Buenos Aires, 10-13 December 2017 — Joint
Ministerial statement on services domestic regulation”, WT/MIN(17)/61, 13 December 2017.

13 Seefor example: WTO document INF/SDR/RD/6, 12 March 2020, restricted.


https://twn.my/title2/briefing_papers/No103.pdf
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Whilethemultilateral and plurilateral tracks seemto bein aclose-to-complete
overlap, the plurilateral discussionsalso cover issuesthat effectively extend
beyond the scope of Article V1.4 of the GATS, such as“authorizations’. The
latter are generally understood to mean the permission to engagein the supply
of a service. Article V1.3 of the GATS already addresses authorizations.*
Members of the plurilateral process plan to incorporate the disciplinesto be
agreed among them in their schedules of commitments under the GATS as
“additional commitments’, using for those purposes GATS Article XVIII.
Thelatter Article provides that “ Members may negotiate commitments with
respect to measures affecting trade in services not subject to scheduling under
Articles XV1 or XVII, including those regarding qualifications, standards or
licensing matters. Such commitments shall be inscribed in a Member’s
Schedule.”

Issues of legality and systemic implications that ought to be unpacked

The interface between the plurilateral process and the multilateral mandate
poses multiple particular legal issuesthat requireinvestigation. For example,
it isimportant to consider what legal grounds would justify that a subset of
WTO Memberscould establish aparallel, and potentially competing, process
to pursue the same objectives set under a multilateral mandate and
consequently apply the outcomesto their relationswith other WTO Members.
Moreover, it is important to consider whether the resulting rules could be
imported unilaterally into the WTO acquis. If so, what legal avenue could
enable such a move and what would be the resulting implications on the
potential of fulfilling the multilateral mandate established under ArticleV1.4
of the GATS?

4 Article VI.3 of the GATS provides that: “Where authorization is required for the supply of a
service on which a specific commitment has been made, the competent authorities of a Member
shall, within areasonable period of time after the submission of an application considered complete
under domestic laws and regulations, inform the applicant of the decision concerning the
application. At therequest of the applicant, the competent authorities of the Member shall provide,
without undue delay, information concerning the status of the application.”

15 Article XVI of the GATS addresses market access commitments, while Article XV 1| addresses
national treatment commitments.



Much will depend on the specific content of the results emerging from the
plurilateral initiative. For example, will any rulesagreed plurilaterally imply
achangeto Members' obligations and rights under the GATS, including vis-
a-visother Membersnot part of the plurilateral initiative?In such asituation,
would the route of Article XVIII of the GATS be viable for unilaterally
importing the results into the GATS schedules of commitments, or will that
requirethefulfilment of the rules pertaining to GATS amendment, which are
laid down under Article X of the Marrakesh Agreement Establishing the
WTO (hereafter referred to as the Marrakesh Agreement)?

2.2 Brief overview of the plurilateral initiative on investment facilitation
for development

The plurilateral initiative on investment facilitation for development (1FD)
launched at MC11 set up a process of “ structured discussions’ with theaim
of developing amultilateral framework on investment facilitation (1F).1°

At the multilateral level, WTO Members, sitting as the General Council of
the WTO in July 2004, had taken a decision by consensus in which they
declared that no work would take place towards negotiations on trade and
investment withinthe WTO “during” the DohaRound.*” This2004 restriction
on investment negotiations at the WTO was preceded by work done in a
Working Group on Trade and Investment that was mandated at the Firss WTO
Ministerial Conference in Singapore (1996) to examine the relationship

16 Seer “Ministerial Conference — Eleventh Session — BuenosAires, 10-13 December 2017 — Joint
Ministerial statement on investment facilitation for development”, WT/MIN(17)/59, December
2017.

7 Article 1(g) of the July 2004 Package providesthat “the Council agreesthat theseissues[including
investment], mentioned in the Doha Ministerial Declaration in paragraphs 20-22, 23-25 and 26
respectively, will not form part of the Work Programme set out in that Declaration and therefore
no work towards negotiations on any of these issues will take place within the WTO during the
DohaRound”. See: Text of the“ July package”’ —the General Council’s post-Cancun decision, at:
https:.//www.wto.org/english/tratop_e/dda_e/draft_text_gc _dg_31july04_ehtm



between trade and investment.*® The Working Group did not have a
negotiating mandate. A declaration at the 4th WTO Ministerial Conference
in Doha(2001) stated that “ negotiationswill take place after the Fifth Session
of theMinisterial Conference onthebasisof adecision to betaken, by explicit
consensus, at that session on modalities of negotiations’.®* However, this
consensus decision was never taken.

Proponents of the plurilateral initiative on | F seek to distinguish the scope of
this initiative from that mandate pertaining to investment that has been
restricted under the July Package of 2004, which includes issues pertaining
to market access, investment protection and investor-state dispute settlement.
This differentiation aims to substantiate the argument that the IFD initiative
does not violate the mandate of the 2004 July Package. Some WTO Member
States opposing the IFD initiative had pointed out that the establishment of
an investment facilitation discussion process could run against the 2004
decision.?

The IFD initiative deals with issues covered under the 2004 decision, such
as transparency and other issues that will be discussed more thoroughly in
Chapter 3. Moreover, the background note prepared by the proponents of the
initiative and circulated at MC11, which was more detailed than the

18 See: Ministerial Conference, Singapore— Singapore Ministerial Declaration, WT/MIN(96)/DEC,
18 December 1996. See: Martin Khor, “The ‘ Singapore Issues’ in the WTO: Evolution and
Implicationsfor Developing Countries’, Third World Network, 2007, availableat: https://twn.my/
title2/t& d/tnd33.pdf, for a detailed background and account of how the “Singapore issues’,
including investment, wereintroduced inthe WTO and their evolution from theWTO’s Singapore
Ministerial Conference (1996) to the Seattle (1999) and Doha (2001) Ministerial Conferences.

1 See: paragraph 20 of the Doha Ministerial Declaration, WT/MIN(01)/DEC/1, 20 November
2001. Also, paragraph 22 of the DohaMinisterial Declaration provides that “further work in the
Working Group on the Rel ationship Between Trade and | nvestment will focus on the clarification
of: scope and definition; transparency; non-discrimination; modalities for pre-establishment
commitments based on aGAT S-type, positivelist approach; devel opment provisions; exceptions
and balance-of-payments safeguards; consultation and the settlement of disputes between
members...”. The 5th Ministerial Conference held in Cancun in 2003 ended with no ministerial
declaration. See https://www.wto.org/english/thewto_e/minist_e/min03_e/min03_e.htm

2 See for example: South Africa Statement during the 11th WTO Ministerial Conference, 10
December 2017.


https://twn.my/title2/t&d/tnd33.pdf
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Ministerial Declaration on | F, showed significant overlap with the approach
to investment as proposed at the 1996 Singapore Ministerial Conference.*
There is aso a significant overlap between what is proposed under the IF
plurilateral initiative and the proposed disciplines on services domestic
regulation that were discussed under theWTO WPDR and are currently being
discussed under the plurilateral initiative on services domestic regulation as
reviewed above.?

Issues of legality and systemic implications that ought to be unpacked

ThelF plurilateral initiative poses multiple questions pertaining to the legality
of itsinterface with the WTO rules, besides its interaction with the General
Council (GC) decision under the 2004 July Package. If proponents are
considering potentially bringing aframework on IF under the WTO acquis,
itisnot clear what legal avenue would be possible for such action, if any. In
one GC meeting, there has already been clear opposition to formally
addressing the issues covered under the IFD initiative. On 10 May 2017,
India objected to including an item entitled “Trade and Investment
Facilitation” on the agenda of the GC meeting, arguing that consensus was
required for each item listed and discussed on the GC agenda and that the
proposed investment issues fell outside the ambit of the Marrakesh
Agreement. Later, India only agreed to an item of “Informal dialogue on
investment facilitation”, while underlining its strong opposition to discussion
and negotiation of “investment facilitation” within the formal structures of
the WTO. India made it clear that Members with an interest in the subject

2 Seefor example: Our World IsNot for Sale Network, “ Investment Facilitation for Development:
Opening the doors of the WTO for hard rules on investment”, available at: https://
ourworldisnotforsale.net/2017/Investment_rebuttal .pdf. Some pre-MC11 proposals from
proponentsindicateinterest in eventually moving towards an extensive scope that includes market
access and treatment for investments. For example, see: Communication from the Russian
Federation, Investment Policy Discussion Group, WTO General Council, JOB/GC/120, 31 March
2017.

2 For moredetails, see: KindaMohamadieh, “ Investment Facilitation—Another Plurilatera Initiative
at the WTO and Its Potential Implications’, Third World Network, October 2019, available at:
https://twn.my/title2/briefing_papers/No102.pdf

10



could take up informal discussions “outside the formal structures of the
WTO” .2

The IFD initiative is broad in its scope of coverage. It is proposed to cover
investments in both services and non-services sectors. Depending on the
definition of “investments’ to be adopted, the framework could potentially
be addressing issues that overlap or interact with the General Agreement on
Tariffs and Trade (GATT), the Agreements on Technical Barriers to Trade
(TBT) and Sanitary and Phytosanitary Measures (SPS), and the GATS.
Besides, someissues proposed under the [ Finitiative, such as corporate social
responsibility and measures against corruption, are not already tackled under
the WTO law. When it comesto services, the proposed | F framework would
overlap with the GATS given it will cover all commitments undertaken by
Membersin respect of commercial presencein the services sector. It extends
beyond the GATS to cover al other commercial presence in the services
sector (where Members have not undertaken commitments) in addition to
commercia presence in non-services sectors, such as mining, agriculture
and manufacturing. The degree to which it extends beyond commercial
presence (i.e., Mode 3) under the GATS would depend on the definition of
“investments’ to be adopted by the plurilateral initiative.

The extent of the potential overlap will eventually determinethelegal issues
that may arise when considering ways in which to bring the results of the
initiative under the WTO acquis. For example, given the potential overlap
with the GAT S and services domestic regulation disciplines, how would two
sets of disciplines, one pertaining to I F and the other pertaining to disciplines
on domestic regulation of services, co-exist in aparallel and unharmonized
manner under the WTO umbrella?* Will this require explicit regulation of

% Statement by India during WTO General Council meeting held on 10 May 2017.

2 Proponentsof the IF plurilateral initiative recognizethat the overlap with disciplines on domestic
regulation in servicesisan issuethat needsto be addressed, calling for “ ensur[ing] that thesetwo
plurilateral efforts are coherent and not in contradiction with each other”. See, for example, the
presentation by Sherry Stephenson during a webinar entitled “Integrating an international
framework on investment facilitation for development into the WTQO”, 28 May 2020, available
at: https://drive.google.com/file/d/IHWp2h5X ZIZ1_m4cDCWhDRS3uheZy2n6W/view

11



the relationship between the two, similar to how some trade agreements
organize the relationship between the investment and services chapters?®
Will the disciplines that could be agreed under the IF initiative imply an
amendment to GATS disciplinesin so far asthey apply to GATS Mode 3 on
commercial presence? Given that the IFD initiative covers issues that
potentially stretch across at | east two WTO agreements, including the GATT
andthe GATS, what will that mean in any attemptstointegrate the | F outcomes
into the WTO whilelacking acoherent framework?® Wherethe | F plurilateral
initiative covers issues that have not been part of the WTO agreements so
far, would it be possible to bring such issues under the WTO acquis without
consensus of the WTO membership?

These issues will be further discussed in Chapter 3.

% Onthisissue, seefor example: OECD, “ Thelnteraction Between Investment and Services Chapters
in Selected Regional Trade Agreements’, in International Investment Law: Understanding
Concepts and Tracking Innovations, 2008.

% Proponentsof the IF plurilateral initiative recognize these potential challenges. For example, see
the presentation by Rudolph Adlung at awebinar entitled “ | ntegrating an international framework
on investment facilitation for development into the WTO”, 28 May 2020, available at: https://
drive.google.com/file/d/IHWp2h5X ZIZ1_m4cDCWhDRS3uheZy2n6W/view
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The WTO Rules Pertaining to
Plurilateral Agreements and
Initiatives

THERE have been multiple negotiation experiences associated with theWTO
that have been branded as“plurilateral”. Theseincludethel TA (I and I1), the
Government Procurement Agreement (GPA), the Fourth and Fifth Protocols
under the GAT S on tel ecommunications and financial services, the Reference
Paper on Telecommuni cations and the Understanding on Financia Services.

Each of these experiencesis specific and different from the others, and has
a particular negotiation history and interface with the WTO rules. Among
the examples listed above, the GPA isthe only plurilateral trade agreement
as per the rules laid out in Article X.9 of the Marrakesh Agreement. The
others are either outcomes of plurilateral initiatives, such as the ITA, or
outcomes of multilateral mandates that were adopted by a subset of WTO
Members.

This chapter will explore the different WTO rules pertaining to these
plurilateral initiatives and agreements. Consequently, the chapter will discuss
what these imply for current considerations pertaining to recent plurilateral
initiatives, particularly the discussion on how the outcomes of plurilateral
initiatives could be brought under the WTO acquis.

3.1 The mandate and function of the WTO: plurilaterals as an exception
and not the norm

TheMarrakesh Agreement providesunder Articlell.1 that “[t{he WTO shall
providethe common institutional framework for the conduct of traderelations



among itsMembersin mattersrel ated to the agreements and associated legal
instruments included in the Annexes to this Agreement”. It also provides
under Article 111.1 that the function of the WTO shall be to “facilitate the
implementation, administration and operation, and further the objectives, of
this Agreement and of the Multilateral Trade Agreements, and shall also
providethe framework for the implementation, administration and operation
of the Plurilateral Trade Agreements’. Article 111.2 states that the “WTO
shall providetheforum for negotiationsamong its Members concerning their
multilateral trade relations in matters dealt with under the agreementsin the
Annexesto thisAgreement. The WTO may aso provide aforum for further
negotiationsamong its Members concerning their multilateral traderelations,
and aframework for the implementation of the results of such negotiations,
as may be decided by the Ministerial Conference’”.

The above providesfor the core mandate of the WTO asamultilateral forum.
Articlell.1read in conjunctionwithArticlelll.2 of the Marrakesh Agreement
imply that any negotiations for any trade accord on any of the agreementsin
Annex 1 of the Marrakesh Agreement, which coversthose WTO agreements
pertaining to goodstrade, servicestrade and trade-related intellectual property
rights, are to be conducted with the WTO as “the forum for negotiations’.?’
Yet, what would be categorized as negotiations with the WTO as*“the forum
for [such] negotiations’ ? For example, would the negotiationsunder the recent
plurilateral initiatives fulfill this categorization given that they are being
physically hosted at the WTO despite not being conducted under a
multilaterally agreed mandate? Or would such a characterization require that
the negotiations be undertaken based on a multilaterally agreed mandate,
irrespective of whether all WTO Memberstake part in them or just a subset
of WTO Members join the negotiations? When it comes to the reference to
“plurilateral trade agreements’, could the articles noted above be taken to
embody areflection that the WTO was designed to accommodate negotiations

27 See: Chakravarthi Raghavan, “The Plurilateral Services Game at the WTO”, published in SUNS
#7464, 23 October 2012, and availableasTWN Info Serviceon WTO and Trade | ssues (Oct2012/
08) at: https://www.twn.my/title2/wto.info/2012/twninfo121008.htm
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on and implementation of any plurilateral agreements or outcomes of
plurilateral trade negotiations? Or is the reference more specific to those
plurilateral trade agreements or negotiations multilaterally approved by
consensus?

For example, it has been argued that Article 111.2 does not specify the legal
form of the negotiated outcome, which openstheway for it to accommodate
plurilateral negotiations.?® Furthermore, aformer member of the US House
of Representatives argued that the WTO was designed to address emerging
trade issues through agreementsthat — “ at |east at the outset —would be less
than fully multilateral”, consequently proposing that “the WTO agreements
permit — indeed, they encourage — alternative, plurilateral approaches to
liberalization”.?®

Whilethe Marrakesh Agreement doesindeed accommodate plurilaterals, there
is no indication that these are intended as anything but exceptions to the
multilateral norm, which the WTO was designed to serve and advance. In
fact, there are ample safeguards against plurilateral agreements becoming
the norm, including the consensus requirement established under Article X.9
of the Marrakesh Agreement. Article X.9 provides that “The Ministerial
Conference, upon the request of the Members parties to a trade agreement,
may decide exclusively by consensusto add that [plurilateral] agreement to
Annex 4...”. If theoriginal intent was not against proliferation of plurilateral
agreements, one can imagine that Article X.9 would have incorporated a
requirement less burdensome than consensus. Moreover, as per the Marrakesh
Agreement, the rules pertaining to plurilateral trade agreements that would
become part of the WTO acquis were kept rooted in multilateral action that
allows all Members of the WTO to take part in designing the boundaries of

% Hamid Mamdouh and Rudolf Adlung, “Plurilateral Trade Agreements: An Escape Route for the
WTO?", December 2016, page 7.

% See Bacchus, footnote 1. Bacchus was drawing here on his personal recollections as one of the
six original co-sponsors of the implementing legislation for the Uruguay Round trade agreements
in 1994, in the US House of Representatives.
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these agreements and how they interface with the existing WTO rules and
disciplines. These issues will be explored further in the following sections.

3.2 The direct route of adding a new plurilateral agreement under the
WTO

To take the direct route of adding a plurilateral agreement under the WTO
acquis would require fulfilling the consensus requirement stipulated under
Article X.9 of the Marrakesh Agreement. Any amendment of such a
plurilateral agreement will be undertaken according to the rules of the
plurilateral agreement itself. Unlike the agreementsin thefirst three annexes
to the Marrakesh Agreement, which are binding on all WTO Member States,
theplurilateral agreements, which areincluded in thefourth annex, arebinding
only onthose WTO Member Statesthat have accepted them and their benefits
apply only to those Members*® Thus, the plurilateral agreements do not
create either obligations or rightsfor Members that have not accepted them.
Articlell.3 of the Marrakesh Agreement providesthat “[t] he agreements and
associated legal instruments included in Annex 4 ... are also part of this
Agreement [the Marrakesh Agreement] for those Membersthat have accepted
them, and are binding on those Members”.

The Marrakesh Agreement provides severa particular rulesthat regul ate the
approach to and interfacewith plurilateral agreements, including under Article
11.3, V.8 oninstitutional structures, 1X.5 on decision making, X.9 on adding
the plurilateral agreement to the WTO acquis and X.10 on decision making,
among other articlesthat refer back to thetermsof the plurilateral agreement
itself. For the WTO dispute settlement mechanism to apply to any such
plurilateral agreement, the participantsin the plurilateral agreement should

%0 See https://lwww.wto.org/english/thewto_e/whatis_eftif_e/agrm10_e.htm. Nine such agreements
or codes were negotiated in the Tokyo Round. They either were sector-specific, such as the
International Dairy Agreement, International Bovine Meat Agreement and the Agreement on
Tradein Civil Aircraft, or dealt with particular policy issues on across-sectora basis, such asthe
GPA aswell asfive codes concerning Technical Barriersto Trade, Subsidies and Countervailing
Duties, Anti-dumping, Customs Valuation, and Import Licensing.
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secure consensus of all WTO Members over a decision to approve an
amendment to Appendix 1(C) of the WTO Dispute Settlement Understanding
(DSU) that lists the plurilateral trade agreements covered by the
Understanding, thus rendering such amendment applicable to all WTO
Members.®

Furthermore, the participating countriesin the plurilateral agreement should
fulfill the requirementsunder Appendix 1 of the DSU. Thisappendix stipul ates
that “[t]he applicability of this Understanding to the Plurilateral Trade
Agreements shall be subject to the adoption of a decision by the parties to
each agreement setting out the termsfor the application of the Understanding
to the individual agreement, including any special or additional rules or
procedures for inclusion in Appendix 2, as notified to the DSB [Dispute
Settlement Body]”.

Case example 1: A brief overview of relevant aspects of the Government
Procurement Agreement

Currently Annex 4 of the Marrakesh Agreement consists of two plurilateral
agreements, the Agreement on Trade in Civil Aircraft and the Government
Procurement Agreement.*

8L Currently, there are four plurilateral agreements listed under Appendix 1 of the DSU, including
the GPA; see: https.//www.wto.org/english/docs_e/legal_e/28-dsu_e.htm. SeeArticle X.8 of the
Marrakesh Agreement regarding amendments to the DSU, which require WTO membership
consensus. Article X.8 provides that “[alny Member of the WTO may initiate a proposal to
amend the provisions of the Multilateral Trade Agreements in Annexes 2 and 3 [i.e., the DSU
and the Trade Policy Review Mechanism] by submitting such proposal to the Ministerial
Conference. The decision to approve amendmentsto the Multilateral Trade Agreement in Annex
2 [i.e., the DSU] shall be made by consensus and these amendments shall take effect for al
Members upon approval by the Ministeria Conference...”.

%2 See moreinformation on: https://www.wto.org/english/docs_e/legal_e/legal_e.htm. Along with
these two agreements, there were two other plurilateral agreements— on bovine meat and dairy
products —in Annex 4, but these were terminated by WTO Membersin 1997.
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The GPA isone of the agreements, or codes, resulting from the Tokyo Round
of multilateral trade negotiations under the GATT,** which lasted from 1973
to 1979. The first GPA was signed in 1979 and entered into force in 1981.
Negotiations on amending the first GPA concluded in 1987, and the
amendment entered into force in 1988. At the time of the Uruguay Round,
partiesto the GPA held negotiationsto broaden the coverage of the Agreement
to purchases by sub-central government entities and other public enterprises
and to the services and construction services sectors.®

While other codes carried forward from the Tokyo Round into the Uruguay
Round were multilateralized and incorporated under the WTO multilateral
agreements, the GPA wasnot.® It wasagreed that it would be carried forward
as a plurilateral trade agreement, as per the meaning of Article X.9 of the
Marrakesh Agreement. Following the negotiations, the 1994 GPA was signed
inMarrakesh on 15April 1994, at the sametime asthe Marrakesh Agreement,
and came into force in 1996.

Pursuant to Article XXII of the GPA, any affected party of the GPA may
invoke the WTO's dispute settlement provisionsin case of conflicts arising
under the Agreement. In case a prevailing claimant needs to retaliate due to
lack of implementation on behalf of the losing party, suspension of
concessions by the prevailing claimant must remain confined to obligations
under the GPA and cannot be extended to those assumed under any of the
multilateral trade agreements.®®

% SeeAgreement on Government Procurement 1988 revised text, availableat: https:.//www.wto.org/
english/tratop_e/gproc_e/gpa rev_text 1988 e.pdf. Other codesresulting from the Tokyo Round,
on anti-dumping measures, technical barriersto trade and other non-tariff measures, are available
at: https://lwww.wto.org/english/docs_e/legal_e/prewto_legal_e.htm

% Seemoredetailsat: https://www.wto.org/English/tratop_e/gproc_e/overview_e.htm

% See: Bernard M. Hoekman and Petros Mavroidis, “ The World Trade Organization's agreement
on government procurement: expanding disciplines, declining membership?’, World Bank, 1995.

% SeeArticle XXI1.7 of the GPA. For an overview of dispute cases pertaining to the GPA, see:
https://www.wto.org/english/tratop_e/gproc_e/disput_e.htm
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WTO rules on amendments

The amendment process varies for different WTO provisions which are
subjected to different procedures and benchmarks. While changesto the MFN
obligationsof the GATT (Articlel), the GATS (Articlell.1) and the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS, Article 4)
would require acceptance by all WTO Members, amendments of other
provisions could be decided upon by atwo-thirds majority, after which they
will be binding on those Members that have accepted them.®’

Article X.3 of the Marrakesh Agreement deals with amendments to the
Marrakesh Agreement itself, the multilateral agreements on trade in goods
and the TRIPS Agreement, providing that amendments of anaturethat would
alter the rights and obligations of the Members shall take effect for the
Members that have accepted them upon acceptance by two-thirds of the
Members and thereafter for each other Member upon acceptance by it.*

In regard to the GATS, Article X.5 of the Marrakesh Agreement provides
that “amendmentsto Parts |, Il and 11 of GATS and the respective annexes
shall take effect for the Members that have accepted them upon acceptance
by two thirds of the Membersand thereafter for each Member upon acceptance
by it”, while“amendmentsto Parts 1V, V and VI of GATS and the respective
annexes shall take effect for all Members upon acceptance by two thirds of
the Members’.*®

87 Amendments of Article Il of the GATT and Articles I X and X of the Marrakesh Agreement also
reguire acceptance by all WTO Members. See: Article X.2 of the Marrakesh Agreement.

% The Article further provides that: “The Ministerial Conference may decide by a three-fourths
majority of the Members that any amendment made effective under this paragraph is of such a
nature that any Member which has not accepted it within a period specified by the Ministerial
Conferencein each case shall be freeto withdraw from the WTO or to remain aMember with the
consent of the Ministerial Conference.”

% Article X.5 of the Marrakesh Agreement also provides that: “The Ministerial Conference may
decide by athree-fourths majority of the Membersthat any amendment made effective under the
preceding provision [relating to Parts|, I1 and |11 of GATS and the respective annexes)] is of such
anature that any Member which has not accepted it within a period specified by the Ministerial
Conferencein each case shall be freeto withdraw from the WTO or to remain aMember with the
consent of the Ministerial Conference.”
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Therelation between an issue proposed for plurilateral negotiationsand pre-
existing provisions under the WTO agreements is a main determinant of
what rules ought to apply when regulating the interface of the plurilateral
outcome with the WTO acquis. If a new rule will amend another already
existing under the WTO agreements, then it will require the fulfilment of the
relevant rules under Article X of the Marrakesh Agreement, even when
amending the original rule for part of the WTO membership, not the whole
membership. It can be argued that this is why the Trade Facilitation
Agreement, part of which amendsexisting Articlesof the GATT, had to fulfill
the requirement of acceptance by two-thirds of WTO Members before it
entered into force for those Members who accepted it.

Moreover, the rules pertaining to amendments cannot be discarded through
utilizing alternative routes, such as unilaterally incorporating the results of
plurilateral initiativesinto Members schedules of commitments. Indeed, as
will be discussed later, outcomes of plurilateral negotiations that could be
added unilaterally to Members' schedules of commitments but which have
the effect of amending existing WTO rulesrequire fulfilment of the ruleson
amendments stipulated under Article X of the Marrakesh Agreement.

Theanaysisaboveisinlinewith therequirement that all applicable provisions
of the WTO agreements be read and applied in away that gives meaning to
all of them harmoniously.® This principle of effectivenessin interpretation,
which is one of the corollaries of the “general rule of interpretation” under
Article 31 of the Vienna Convention on the Law of Treaties, and has been
clarified through the WTO jurisprudence, has been central to forming a

40 See: Repertory of theAppellate Body Reports on the subject of interpretation, availableat: https:/
/www.wto.org/english/tratop_e/dispu_e/repertory_e/i3_e.htm#l.3.7
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perception of the WTO system as efficient and legitimate.** The above
considerationswill eventually definethe boundaries of what could potentially
be valid given WTO law and mandates established under the Marrakesh
Agreement.

3.3 The indirect route for importing outcomes of plurilateral initiatives
into the WTO

Another route that has been considered for bringing outcomes of plurilateral
initiatives under the WTO acquis is to import them through schedules of
commitments and implement the obligations on an MFN basis without
discrimination against non-signatories. As noted above, the proponents of
the plurilateral initiative on domestic regulation in services are moving in
the direction of adding their commitmentsto their schedules of commitments
based on Article XV1I1 of the GATS.*

4 For example, in US — Gasoline (WT/DS2/AB/R, page 23, DSR 1996:1, page 3 at 2), the WTO
Appellate Body (AB) stated that “... One of the corollaries of the‘ genera rule of interpretation’
in the Vienna Convention is that interpretation must give meaning and effect to all the terms of
thetreaty. Aninterpreter isnot free to adopt areading that would result in reducing whol e clauses
or paragraphs of atreaty to redundancy or inutility...”. In Japan —Alcoholic Beverages|l (WT/
DS8/AB/R, WT/DS10/AB/R, WT/DS1VAB/R, page 12, DSR 1997:1, page 97 at 106), the AB
noted that “... A fundamental tenet of treaty interpretation flowing from the genera rule of
interpretation set out in Article 31 is the principle of effectiveness’. In Canada — Dairy (WT/
DS103/AB/R, WT/DS113/AB/R, WT/DS103/AB/R/Corr.1, WT/DS113/AB/R/Corr.1, paragraph
133), the AB provided that “... the task of the treaty interpreter isto ascertain and give effect to
alegally operative meaning for the terms of the treaty. The applicable fundamental principle of
effet utile isthat atreaty interpreter is not free to adopt a meaning that would reduce parts of a
treaty to redundancy or inutility” . Other examples are available at: https://www.wto.org/english/
tratop_e/dispu_elrepertory_e/i3_e.htm#l.3.7

42 Article XVIII of the GATS provides that “Members may negotiate commitments with respect to
measures affecting trade in services not subject to scheduling under Articles XVI or XVII,
including thoseregarding qualifications, standards or licensing matters. Such commitments shall
be inscribed in aMember's Schedule”.
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Some commentators have argued that such aroute is suitable for what they
term as “open plurilateral agreements among a critical mass of interested
Members” and could be an option for moving forward WTO negotiations.®
It has also been suggested that the GATS is agood basis for it provides “a
multi-dimensional framework that coversawide variety of measuresaffecting
tradein services’.* These arguments suggest using this route to potentially
import much of the outcome of currently negotiated plurilateral initiatives
into the WTO. Ye, this route poses several technical and legal questions,
emerging both from the nature and scope of the issues covered and from
their interface with the WTO rules.

Both the GATT and the GATS have provisions that regulate the unilateral
addition of commitments to Members' schedules. Generally, a Member is
free to amend its own schedule of commitments to undertake autonomous
and unilateral liberalization as long as no other country perceives these
additions as, in fact, restrictive. But, if the new additions to the schedules
have the effect of amending WTO disciplines, then the rules regulating
amendments, as stipulated under Article X of the Marrakesh Agreement,

will apply.

The sections below discuss the legal basis for such action under the GATT
and the GATS and discuss case examples in this regard.

The GATT
Articlell of the GATT on*“ Schedul es of Concessions” isconsidered to allow

contracting parties to incorporate into their schedules acts yielding rights
under the General Agreement, but not acts diminishing obligations under the

4 See Mamdouh and Adlung, footnote 28.

4 1bid., page 19. In thisline of argument, it was suggested that it would be “technically possibleto
inscribe quite a number of the disciplines negotiated under recent mega-regionals, such as the
Trans-Pecific Partnership (TPP) Agreement, virtually unchanged into the parties’ GATS schedules.
Cases in point are the TPP Chapters on Electronic Commerce (Chapter 14), State-Owned
Enterprises and Designated Monopolies (Chapter 17), and Transparency and Anti-Corruption
(Chapter 26) insofar as they reach beyond already existing GATS provisions”.
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Agreement. It provides that “[€]ach contracting party shall accord to the
commerce of the other contracting parties treatment no less favourable than
that provided for in the appropriate Part of the appropriate Schedul e annexed
to thisAgreement”.

Article XX V111 of the GATT regulatesthe act of modifying GATT schedules.
GATT schedules consist of four parts. Part | on MFN concessions and
maximum tariffson goodsfrom other WTO Members; Part |1 on preferential
concessions such as tariffs relating to trade arrangements listed in GATT
Article I; Part 1l on concessions on non-tariff measures; and Part 1V on
specific commitments on domestic support and export subsidies on
agricultural products. Governments have included in their schedules such
non-tariff commitments as minimum import quotas, or commitments for
elimination of import permit requirements, import licensing schemes or
import prohibitions.* According to the Marrakesh Protocol to the General
Agreement on Tariffs and Trade 1994, agreed pursuant to the Ministerial
Declaration on the Uruguay Round, the provisions of Article XX V111 of the
GATT and the“Procedures for Negotiations under Article XXV 111" adopted
on 10 November 1980 apply to cases of modification or withdrawal of
concessions relating to non-tariff measures as contained in Part 111 of the

4% See: https://www.wto.org/english/tratop_e/schedules e/goods_schedules_e.htm. Eight WTO
Members — Belize, Cameroon, El Salvador, Egypt, Indonesia, Malta, Senegal and Trinidad &
Tobago — included concessionsin Part |11 of their Uruguay Round Schedules, listing tariff item
numbers and describing the non-tariff concessions. Moreover, a2010 Secretariat Technical Note
on the Accession Process notes that the Schedules of China, Saudi Arabia, Chinese Taipel, Viet
Nam and Ukraine include concessions in Part 111 (source: WT/ACC/10/Rev.4, page 17). For
source, see: WTO Analytical Index: GATT 1994 — Article |l (Practice), available at: https://
www.wto.org/english/res_e/publications_e/ail7_e/gatt1994 art2_oth.pdf. Some of these
Schedules have provided explicitly for negotiations in the event of withdrawal of these
commitments; in anumber of instances, such Schedules have specified initial negotiating rights
with respect to these commitments. Various concessions relating to the operation of import
monopolies have been modified or withdrawn pursuant to negotiations under Article XX V111, in
the context of Article XXIV.6. In 1956 Germany withdrew aconcession relating to screen quotas
for the exhibition of films of foreign origin, after renegotiations under Article XXVII1. Source:
WTO document “Article XX V111 Modification of Schedules’, availableat: https://www.wto.org/
english/res_e/publications_e/ail7_e/gatt1994 art28 gatt47.pdf

23


https://www.wto.org/english/res_e/publications_e/ai17_e/gatt1994_art28_gatt47.pdf
https://www.wto.org/english/res_e/publications_e/ai17_e/gatt1994_art28_gatt47.pdf

schedules.* Thiswould be without prejudice to the rights and obligations of
Members under GATT 1994.4

Procedures agreed in 1980 providethat aMember undertaking GATT Article
XXVIII negotiations should submit to the secretariat a report and a joint
letter upon completion of each bilateral negotiation and afinal report upon
completion of al its bilateral negotiations. The 1980 Procedures have been
used for certifying changes to goods schedules resulting from adjustments
of atechnical nature linked to amendments to the Harmonized System that
do not affect the scope of the concessions, and from tariff reductions stemming
fromunilateral or collectiveliberalization initiatives, such asthe Information

46

47

24

See: The Marrakesh Protocol to the General Agreement on Tariffs and Trade 1994, paragraph 6,
available at: https://www.wto.org/english/docs _e/legal_e/13-mprot_e.htm

Non-tariff measures are considered to mean “policy measures — other than ordinary customs
tariffs — that can potentially have an economic effect on international trade in goods, changing
guantitiestraded, or pricesor both”, including sanitary and phytosanitary measures and technical
barriersto trade. Seefor example: https://unctad.org/en/Pages/DI TC/Trade-Analysis/Non-Tariff-
Measures/What-are-NTMs.aspx#:~:text=Non%2DTariff%20M easures-
,What%20are%20Non%2D Tariff%20M easures¥63F, traded%62C%200r%20pri ces%200r%20both.
According to the Organization for Economic Cooperation and Development (OECD), non-tariff
measures “comprise al policy measures other than tariffs and tariff-rate quotas that have amore
or less direct impact on international trade. They can affect the price of traded products, the
quantity traded, or both ... [and] can be broadly divided into two groups. The first type, called
‘technical’ measures, includes regul ations, standards, testing and certification, primarily sanitary
and phytosanitary (SPS) and Technical Barriers to Trade (TBT) measures. The second type,
called ‘ non-technical’ measures, includes quantitative restrictions (quotas, non-automatic import
licensing), price measures, forced logistics or distribution channels, and so on.” See: https:/
www.oecd.org/trade/topics/non-tariff-measures/

Decision of 1980 on Procedures for Modification and Rectification of Schedules of Tariff
Concessions (BISD 275/25).


https://unctad.org/en/Pages/DITC/Trade-Analysis/Non-Tariff-Measures/What-are-NTMs.aspx#:~:text=Non%2DTariff%20Measures-,What%20are%20Non%2DTariff%20Measures%3F,traded%2C%20or%20prices%20or%20both.
https://unctad.org/en/Pages/DITC/Trade-Analysis/Non-Tariff-Measures/What-are-NTMs.aspx#:~:text=Non%2DTariff%20Measures-,What%20are%20Non%2DTariff%20Measures%3F,traded%2C%20or%20prices%20or%20both.

Technology Agreement and its expansion, the Nairobi Ministerial Decision
on Export Competition and other sectoral initiatives.*

Article XXVIII requires* negotiation and agreement with contracting parties
with which such concession was initially negotiated ... and that have a
principal supplyinginterest...”, whichimpliesthat original concessionshave
already been established.®® The WTO Appellate Body clarified in EC —
Bananas 111 (1997) that “the ordinary meaning of the term ‘concessions
suggests that a Member may yield rights and grant benefits, but it cannot
diminish its obligations’. Assessing and quantifying the impacts on
concessionsresulting from non-tariff measures, such asregul atory measures,
in order to allow negotiation and agreement with contracting parties whose
interests will be impacted by the modification is a complex endeavour. The
Organization for Economic Cooperation and Development (OECD) has
pointed out that “the issues that arise in connection with determining the
economic impact of NTBs[non-tariff barriers| [are] very different from those
surrounding the use of tariffs. As far as trade and the economic impact of
NTBs are concerned, much depends on the specific circumstances of their

 Status of WTO Legal Instruments (2019 edition), WTO, page 12. For certification of adjustments
linked to amendments to the Harmonized System, see, e.g., WT/Let/340 and WT/L et/4809.
Examples of tariff reductions stemming from unilateral liberalization initiatives include
autonomousimprovementsin concessions and modifications pursuant to Annex 5 of theAgreement
onAgriculture. Examples of autonomousimprovementsin concessionsare availablein WT/Let/
171 and WT/Let/502. For examples of modifications pursuant to Annex 5 of the Agreement on
Agriculture, see WT/Let/562 and WT/Let/882. For the Ministerial Declaration on Trade in
Information Technology Products, see WT/MIN(96)/16, and for the Ministerial Declaration on
the Expansion of Tradein Information Technology Products, see WT/MIN(15)/25. For the Nairobi
Ministerial Declaration, see WT/MIN(15)/DEC, and for the Nairobi Ministerial Decision on
Export Competition, see WT/MIN(15)/45 / WT/L/980. Examples of tariff reductions stemming
from sectoral initiatives include revisions and additions to the product coverage of the
Pharmaceutical Understanding, and bilateral sectoral negotiations (e.g., distilled spirits). For
revisions of the Pharmaceutical Understanding, see GIMA/W/10, GIMA/W/18, GIMA/W/85
and G/MA/W/102, as well as resulting certifications of modifications, e.g., WT/Let/270 and
WT/Let/272. For distilled spirits, see WT/Let/178 and WT/Let/182. See aso: GIMA/W/123/
Rev.1, “Factual Report on the Status of Renegotiationsunder Article XX V111 of the GATT 1994”,
Report by the Secretariat, 13 April 2017.

%0 See: Understanding on the Interpretation of Article XX V111 of the General Agreement on Tariffs
and Trade 1994, available at: https://www.wto.org/english/docs_e/legal_e/12-28 e.htm
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application. To understand the effect of a specific measure requires a case-
by-case examination”.®* Examples listed above for non-tariff measures
included in someWTO Members' schedules, such as minimum import quotas,
or commitments for elimination of import permit requirements, import
licensing schemes or import prohibitions, have a clearer impact on the level
of concessions than measures of a regulatory nature. There is no precedent
of using Article XXVIII of the GATT to add to Members schedules of
concessions commitments of the kind envisioned under the IF framework,
including transparency and regulatory disciplines.

Case example 2: A brief overview of relevant aspects of the Information
Technology Agreement

When it comes to adding commitments unilaterally through an act of
modifying schedules of commitments, the I nformation Technol ogy Agreement
isreferred to as a case in point and a precedent.

Thel TA wasinitiated by 29 WTO Membersthrough aMinisterial Declaration
on Trade in Information Technology Products that was concluded at the
Singapore Ministerial Conference in December 1996.5> The mandate for
negotiating the I TA, as per thisdeclaration, was established by the ministers
of the selected WTO Members, acting individually, who wanted to engagein
the negotiations. It was not a multilateral decision taken at the Ministerial
Conferencelevel.>® The concessionsresulting from the I TA negotiationswere
enacted through individual certification of thetariff schedules of participating
WTO Members, through which they added new tariff concessions on the

51 OECD, “Looking Beyond Tariffs: The Role of Non-Tariff Barriers in World Trade”, OECD
Trade Policy Studies, 2005, page 13, referenced in Robert W. Staiger, “Non-tariff Measures and
theWTO", Staff Working Paper ERSD-2012-01, January 2012, availableat: https://www.wto.org/
english/res_elreser_elersd201201_e.pdf

52 See ITA, WT/MIN(96)/16 and G/MA/W/23/Rev.11

% South Centre, “The Legality of Creating Plurilateral Agreementswithin the WTO for Singapore
Issues’, November 2003.
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products concerned.> The ITA was expanded in 2015 (what came to be
known as|1TA Il), and participating countries adopted the new commitments
as a modification to their schedules of concessions, in accordance with the
1980 Procedures for Modification and Rectification of Schedules of Tariff
Concessions.®

The ITA and ITA 1l are confined to additional undertakings of tariff
concessions, and do not cover regulatory disciplines. Resulting concessions
were inserted in the participating Members' schedules of concessions and
offered on an MFN basis. Thus, the I TA isnot aplurilateral agreement as per
the meaning of Article X.9 of the Marrakesh Agreement, which governsthe
incorporation of such agreementsinto the WTO framework. It also does not
present a case comparable to the potential outcomes from the IFD initiative,
as it was limited to product liberalization and did not include regulatory
elements.

The GATS

Articles XIX and XXI

Article XIX on “Negotiation of Specific Commitments’, which falls under
Part IV of the GATS on “Progressive Liberalization”, provides the grounds

for advancing negotiations through successi ve negotiating rounds (seeArticle
X1X.1 of the GATS) via “hilateral, plurilateral or multilateral negotiations

5 GATT Article XXVIII bison tariff negotiations providesthat: “ ... Negotiationsunder thisArticle
may be carried out on asel ective product-by-product basis or by the application of such multilateral
procedures as may be accepted by the contracting parties concerned. Such negotiations may be
directed towards the reduction of duties ... The contracting parties recognize that in general the
success of multilateral negotiations would depend on the participation of all contracting parties
which conduct a substantial proportion of their external trade with one another...."

% See: WT/L/956, “Declaration on the Expansion of Trade in Information Technology Products’,
Communication from the European Union, July 2015.
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directed towards increasing the general level of specific commitments
undertaken by Members’ (seeArticle X1X.4 of the GATS).%

Part 11 of the GATS entitled “ Specific Commitments’ covers market access
commitments under Article XVI, nationa treatment under Article XV1I, as
well as “additional commitments’, particularly commitments with respect
to measures affecting trade in services not subject to scheduling under Articles
XV1or XVII.Additional commitments, in theform of regulatory undertakings,
will haveto fulfill the requirement under Article X1X.4 that the negotiations
be “ directed towardsincreasing the general level of specific commitments’;
thus, they cannot undermine or detract from the benefits of other Members
from the prescribed commitment.

Article X1X.2 of the GATS providesthat “[t] he process of liberalization shall
take place with due respect for national policy objectives and the level of
development of individual Members, both overall and inindividual sectors’.
Appropriate flexibility for individual developing-country Members, Article
X1X.2 explains, shall bein the form of “opening fewer sectors, liberalizing
fewer types of transactions, progressively extending market access in line
with their development situation and, when making access to their markets
available to foreign service suppliers, attaching to such access conditions
aimed at achieving the objectivesreferred to in Article V™.

Importantly, Article X1X.3 provides that for each round of liberalization,
negotiating guidelines and procedures shall be established, whereby “the
Council for Tradein Servicesshall carry out an assessment of tradein services

%6 Article X1X.4 of the GATS provides the following: “The process of progressive liberalization
shall be advanced in each such round through bilateral, plurilateral or multilateral negotiations
directed towards increasing the general level of specific commitments undertaken by Members
under this Agreement.” For example, Annex C of the 2005 Hong Kong Ministerial Declaration
dealswith theplurilateral option for access negotiationsin services under the Doha Devel opment
Agenda. Paragraph 7 of Annex C provides that “[i]n addition to bilateral negotiations ... the
request-offer negotiations should also be pursued on a plurilateral basis in accordance with the
principles of the GATS and the Guidelines and Procedures for the Negotiations on Trade in
Services'.
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in overall terms and on a sectoral basis with reference to the objectives of
thisAgreement...”. TheWTO website providesthat “[n]egotiations of specific
commitments, under Article XIX of the GATS, take place in the Special
Session of the Council for Tradein Services’.%” Thisclearly bringsinarole
for the WTO Council for Trade in Services in the process of initiating such
negotiations, whether bilateral, plurilateral or multilateral negotiations. This
therefore makesit complex to arguethat negotiations undertaken in the context
of plurilateral initiatives on investment facilitation or e-commerce could be
recast as “ specific commitments’ as per the meaning of GATSArticle X1X.

Article XX1 of the GATS deals with modification or withdrawal of any
commitment in a Member’s schedule. It deals with commitments already
undertaken and existing under the Members' schedules. It also assumesless
liberalization, givenit stipul ates detail ed proceduresfor addressing any impact
resulting from the modification or withdrawal on another Member, through
providing any necessary compensatory adjustment.® Modifications of
schedules subject to negotiation under Article XXI follow a specific
certification procedure adopted by the Council for Tradein Services,> while
rectifications and the inclusion of new or improved commitments follow a
distinct process.®® Consequently, Article XXI does not provide grounds for
importing into the GATS new commitments undertaken by certain WTO
Members under the |F framework.

5 https./iwww.wto.org/lenglish/tratop_e/serv_e/s negs e.htm

% SeeArticle XX1.2-4. See also S/L/80, “ Procedures for the Implementation of Article XXI of the
General Agreement on Trade in Services (Modification of Schedules)”, 29 October 1999.

% lbid., SIL/80.

8 S/L/84, “Procedures for the Certification of Rectifications or Improvements to Schedules of
Specific Commitments’, adopted by the Council for Tradein Services on 14 April 2000. These
procedures deal with modifications “not resulting from action under the procedures for the
implementation of Article XX| of the GATS... which consist of new commitments, improvements
to existing ones, or rectifications or changes of a purely technical character...” (paragraph 1,
WTO document S/L/84). The S/L/84 procedures “follow well-established GATT practice that
allows any Member to submit improvements or rectifications to its schedule of concessions at
any time” (referring to the 1980 Procedures for Modification and Rectification of Schedules of
Tariff Concessions). Until November 2012, this S/L/84 certification procedure was invoked on
10 occasions by nine WTO Members between 2001 and 2006 (Brazil, Egypt, Chinese Taipei,
China, Albania, Honduras, Colombia, Nepal and the EC). Schedules were modified in six of
these cases. See: WTO Secretariat, JOB/SERV/123.
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Article XVIII

ArticleXVII1 on*Additiona Commitments’ belongsto Part 111 of the GATS,
which, as noted above, deals with “ Specific Commitments’. Article XVIII
providesthat “Members may negotiate commitments with respect to measures
affecting trade in services not subject to scheduling under Articles XVI or
XVII, including those regarding qualifications, standards or licensing
matters...” (emphasis added). It provides alegal framework for addressing
and negotiating the reduction of trade-restricting measures not covered by
market access (Article XVI) and national treatment (Article XVII)
obligations.®* Members schedulesincludeaspecific fourth column dedicated
to such “additional commitments’, besides acolumn on limitations on market
access and another on national treatment.®?

“Measures affecting trade in services” under Article XVIII is a broad
category.®® Under the GATS, the definition of “measures’ isnon-exhaustive,
covering any measure by a Member, in the form of law, regulation, rule,
procedure, decision, administrative action or any other form.®* Furthermore,
Article XXVII1.c of the GATS providesthat “ measures by Membersaffecting

& Committee on Specific Commitments, “Additional Commitments under Article XVIII of the
GATS’, Note by the Secretariat, S/CSC/W/34, 16 July 2002, paragraph 5, referenced in Rldiger
Wolfrum and Peter-Tobias Stoll (eds.), Max Planck Commentaries on World Trade Law, 2008,
page 421.

& G/L/92, paragraph 5.

& WTO jurisprudence on “ measures affecting trade in services’ provides that “[N]o measures are
excluded a priori from the scope of the GATS as defined by its provisions. The scope of the
GATS encompasses any measure of a Member to the extent it affects the supply of a service
regardl ess of whether such measuredirectly governsthe supply of aservice or whether it regulates
other matters but nevertheless affectstrade in services.” (See: Panel report in EC —Bananas|||.)
It hasbeen argued that “ ... the concept of ‘ supply’ coversthe entire value chain of services, from
production to distribution, marketing, sale up to the delivery of the service. This means that
government measures at any or all of those stages might fall within the scope of the Agreement.
The measures that participants may want to address and discipline could include quantitative
restrictions and foreign equity ceilings, denials of national treatment under discriminatory tax or
subsidy regimes, the deterrent effects of excessively restrictive licensing and authorization
procedures as well as access or cost problems encountered by (potential) users of government-
controlled public services’. Source: Mamdouh and Adlung, footnote 28, page 19.

6 Seer GATS, Article XX Vlll.a
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tradein services’ include measuresin respect of (i) the purchase, payment or
use of aservice, (ii) theaccessto and use of, in connection with the supply of
aservice, serviceswhich arerequired by those Membersto be offered to the
public generally, and (iii) the presence, including commercial presence, of
persons of a Member for the supply of a service in the territory of another
Member.

It has been held that the scope of Article XV 111 isbroader than that of Article
V1 of the GATS and thus extends beyond domestic regul ations mentioned
under Article V1.4, which establishes a negotiating mandate pertaining to
“qualification requirementsand procedures, technical standardsand licensing
requirements’.® Thus, goes the argument, Article XV 111 could potentially
cover commitments on matters other than licences, qualifications and
standards.®® Additional commitmentsdo not haveto berestricted to domestic
regulatory measures, but can also apply to the cross-border supply of
services.®” Building on this, it has also been argued that given the broad
scope of measures covered under the GATS, “any government measure that
affects trade in services within the definitional structure of the Agreement
could thus be addressed [under Article XV 111]”,% implying that the results
from plurilateral initiatives could be imported into the WTO acquis through
this route.

8 Council for Trade in Services, “Guidelines for the Scheduling of Specific Commitments under
the GATS’, adopted by the Council for Trade in Services on 23 March 2001, S/L/92, 28 March
2001, paragraph 19, referenced in Max Planck Commentaries on World Trade Law, Supra, footnote
61, page 423.

% See: Patrick F.J. Macrory, Arthur E. Appleton and Michael G. Plummer (eds.), The World Trade
Organization: Legal, Economic and Political Analysis, page 853, referencing Committee on
Specific Commitments, “ Additional Commitments under Article XVI1I11 of the GATS’, Note by
the WTO Secretariat, SSCSC/W/34, 16 July 2002, paragraph 4.

5  Thiswasargued by Mexico in Mexico — Telecoms, WT/DS204/R, paragraph 7.98, and reflected
in the panel’s decision. See Mexico — Telecoms, paragraphs 7.96-7.144.

% See Mamdouh and Adlung, footnote 28, page 19. In this paper, the authors suggest that: “It
would thus be technically possible to inscribe quite anumber of the disciplines negotiated under
recent megarregionals, such asthe Trans-Pacific Partnership (TPP) Agreement, virtually unchanged
into the parties’ GATS schedules. Casesin point are the TPP Chapters on Electronic Commerce
(Chapter 14), State-Owned Enterprises and Designated Monopolies (Chapter 17), and
Transparency and Anti-Corruption (Chapter 26) insofar as they reach beyond already existing
GATS provisions.”
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WhileArticle X V111 refersto the broad category of “ commitmentswith respect
to measures affecting trade in services not subject to scheduling under Articles
XVI1 or XVII", it is not clear whether a Member could unilaterally decide
that a measure falls under Article XVIII. Article XVIII commences with
“Members may negotiate commitments with respect to measures affecting
trade in services not subject to scheduling under Articles XVI or XVII...”
(emphasisadded). Thisimpliesacollectiveroleof WTO Membersin deciding
onwhat would fall under Article XV1I1. TheArticle does not seem to support
the case of unilateral action by one Member in deciding what would fall
under Article XV1I1. The issue of whether the scope of Article XVI11 ought
to be determined and controlled by the entirety of the WTO membership is
left open under the Article. When it comesto qualification requirements and
procedures, technical standards and licensing requirements, as noted above,
Article V1.4 aready embodies a multilateral mandate to negotiate such
disciplines. In addition, the GATS Scheduling Guidelines of 1993 and 2001
provide that “additional commitments are expressed in the form of
undertakings, not limitations.”% Whatever is proposed as “additional
commitments” under Article XVIII ought to be assessed as per this
requirement.

Another issue to determine is the interface between the proposed el ements/
commitments and existing mandates, rules or rights and obligations under
the GATS, and what that entails in terms of legal implications. Where there
is an overlap with existing commitments or obligations, then the MFN
requirement should be fulfilled and the commitments should be made
availablefor the benefit of all WTO Members. If the new commitments change
such existing mandates, rules or rights and obligations, then the requirements
stipulated for amending the GATS should be fulfilled too.

Itisunclear from thetext and WTO Member States’ practicesthusfar whether
theArticle XV1I1 route could be used to schedule commitments pertaining to

8 Seet WTO document S/L/92, 28 March 2001.
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issues not covered under the scope of the GATS.™ ThelF plurilateral initiative
covers issues not addressed under the WTO rules, such as corporate social
responsibility and anti-corruption measures. In such cases, scheduling
commitments not already covered within the scope of the WTO agreements
could imply creating amandate through unilateral action, which could amount
to remaking the WTO rules without going through the formal avenues
stipulated under the WTO.

3.4 A brief overview of relevant aspects from the experiences of the
protocols on basic telecommunications and financial services,
Reference Paper on Telecommunications and Understanding on

Financial Services

The experience of negotiating two protocols pertaining to financial services
and telecommunications, as well as the Reference Paper on
Telecommunications and the Understanding on Financial Servicesis often
referred to when discussing ways of utilizing Articles X1X and XVI1I1 of the
GAT Sfor importing outcomesof plurilateral initiativesinto theWTO acquis.
This section gives an overview of these previous experiences and discusses
their relevance as precedent vis-a-vis the recent plurilateral initiatives.

7 Mamdouh and Adlung argue that “... It would be possible, however, to negotiate open PAs
[plurilateral agreements] not only based on current treaty provisions, but to addresswider (*WTO-
extra’) policy concernsin the form of MFN-based understandings among interested Members”.
See: Mamdouh and Adlung, footnote 28, page 7.
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Case example 3: The protocols of the GATS

The protocols on basic telecommunications (Fourth Protocol to the GATS,
30April 1996) and financial services (Fifth Protocol tothe GATS, 3 December
1997)™ were multilaterally mandated under the Uruguay Round. The
negotiations of the Fourth Protocol were carried out under the terms of the
Ministerial Decision on Negotiations on Basic Telecommuni cations adopted
at Marrakesh on 15 April 1994.”2 The Fourth Protocol was adopted by the
Council for Tradein Serviceson 30 April 1996.” The Protocol and itsannexed
documents entered into force on 5 February 1998. The negotiations of the
Fifth Protocol were undertaken under the terms of the Second Decision on
Financial Services adopted by the Council for Trade in Services on 21 July
1995.” The Fifth Protocol embodies the results of the financial services
negotiations concluded in December 1997, and entered into forceon 1 March
1999. It replaces the schedules of commitments and lists of exemptions
relating to financial services set out in Article Il of the GATS.

The protocols deal with specific commitments as per the meaning of Article
X1X (i.e., commitments pertaining to market access and national treatment),
and not those pertaining to rules on regulatory disciplines in the services
sectors. It hasbeen argued that “ such protocol s are not based on any particular
provisions in the WTO Agreement” and that “a consensus decision by all

1 OntheFifth Protocol, see: https.//www.wto.org/english/tratop_e/serv_e/finance_effinance_e.htm.
See the status of acceptance of the protocol at: https:.//www.wto.org/english/tratop_e/serv_e/
finance_effinance_status 5prot_e.htm. The protocol includesimproved or first-time commitments
made by about 70 WTO Members. For foreign direct investment (Mode 3), most participants
‘bound’ levels of liberalization existing in late 1997. Cross-border commitments in Mode 1
(cross-border supply) were relatively limited. See: Sydney J. Key, “The post-Uruguay Round
negotiationson financial services’, presentation at workshop to mark the 10th anniversary of the
Fifth Protocol to the GATS, World Trade Organization, Geneva, 31 March 2009, available at:
https://www.wto.org/english/tratop_e/serv_e/finance_e/workshop_march09_e/key e.pdf

72 §/L/20, 30 April 1996, Fourth Protocol to the General Agreement on Trade in Services. See
more details about the history of this protocol at: https://www.wto.org/english/tratop_e/serv_e/
telecom_eftelecom_history_e.htm

" See: SIC/M/9 (13 May 1996) and S/L/20 (30 April 1996).

" See: S/L/9," Second Decision on Financial Services’, adopted by the Council for Tradein Services
on 21 July 1995; S/L/45, “Fifth Protocol to the General Agreement on Trade in Services’, 3
December 1997.
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Members to adopt the protocol would not be legally required, though this
was the course taken, for political reasons, in previous cases under the
GATS'.” Yet, the history of these protocols reveals a central role for the
multilateral bodiesin the negotiation and acceptance of the protocols.

Evenif the claim that no consensus decision by all Memberswould be needed
is accepted, the protocols do not provide an example of a precedent when
considering ways in which to deal with outcomes from current plurilateral
initiatives, particularly those related to domestic regulation disciplines in
services, investment facilitation or e-commerce. Indeed, the scope of issues
being addressed under the current initiatives extends beyond additional
liberalization in areas aready covered under the WTO agreements, asisthe
case with the discussed protocols.

Case example 4: The Reference Paper on Telecommunications

The Reference Paper on Telecommunications addresses regul atory matters
such as competitive safeguards, i nterconnection guarantees, universal service,
licensing processes and independence of regulators. Members of the WTO
adopting the Reference Paper relied on Article X V111 of the GATS in order
toinscribeit as*additional commitments” intheir schedulesof commitments,
with some variations among countries.” This experience has been invoked
in order to argue that plurilateral initiatives based on garnering a critical
mass and consequently adopting the results on an MFN basis through

s Mamdouh and Adlung, footnote 28, pages 7 and 8, where the authors contend that “... there
would have been no legal impediments that could have prevented interested Members from
negotiating and implementing the respective protocols among each other without adoption by
the entire membership”.

s By February 1997, 57 of the 69 governments submitting schedules committed to the Reference
Paper inwhole or with afew modifications. It is currently estimated that over 90 WTO Members
(counting EU Member States individually) have inscribed the Reference Paper, although with
variation. Where a Member has adopted the Reference Paper and inscribed it as an additional
commitment under its schedule of commitments, that Member will be subject to the rules pertaining
to telecommunications under both the GATS and the Reference Paper. The Reference Paper adds
to the rules on telecommunications under the GATS and does not provide a parallel regulatory
framework that overlaps with elements that are covered under the GATS.
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amending schedules of commitments could be used not only in market-access
negotiationsbut in rule-making too.” Yet, alook at the history of the Reference
Paper provides specifics that are not consistent with this view.

The origin of the Reference Paper goes back to 1992 during the Uruguay
Round. In 1993, the Group of Negotiations on Services (GNS) under the
Uruguay Round mandated an informal group to conduct consultationsamong
the trade and telecommunications officials of interested participants on the
idea of the Reference Paper.”® A Ministerial Decision on Negotiations on
Basic Telecommunications, adopted in Marrakesh on 15 April 1994, allowed
negotiations on basi ¢ telecommuni cations to continue beyond the conclusion
of the Uruguay Round,” and these talks went on between 1994 and 1997.
The Decision was among 24 decisions adopted by the Uruguay Round Trade
Negotiations Committee and was annexed to the Marrakesh Final Act.®

The Reference Paper was negotiated under the auspices of the Negotiating
Group on Basic Telecommunications (NGBT) set up pursuant to the
Ministerial Decision.® The NGBT first met in May 1994 and used to report
to the Council for Trade in Services.® The discussions were held under a
recurring agenda item known as “outstanding technical and conceptual
issues’.

7 Mamdouh and Adlung, footnote 28.

% The GNS was the official body discussing services under the Uruguay Round. See: https:/
docs.wto.org/gtd/Default.aspx ?pagename=URsymbol s& langue=e. For more background on the
Reference Paper, see: SCSC/W/34, “ Additional CommitmentsUnder Article XV 111 of theGATS”,
Note by the Secretariat, 2002.

7 See: https.//www.wto.org/english/tratop_e/serv_e/telecom_e/telecom_posturuguay _neg_e.htm

8 Status of WTO Legal Instruments (2019 edition), WTO, endnote 4, page 15, available at: https:/
/www.wto.org/english/res_e/booksp_e/wto_legal_instruments_e.pdf

8 The Reference Paper was negotiated by the NGBT and circulated by the WTO secretariat. It has
been reported that the Reference Paper was not formally issued asaWTO document. See: Laura
B. Sherman,“World Trade Organization: Agreement on Telecommunications Services (Fourth
Protocol to General Agreement on Trade in Services)”, International Legal Materials, Vol. 36,
No. 2 (March 1997), pp. 354-374, footnote 21, available at: https://www.jstor.org/stable/
20698662 7read-now=1& seq=3#page_scan_tab_contents

8 lbid.
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Thus, the negotiations on the Reference Paper were rooted in amultilateral
act. Moreover, if compared with the current plurilateral initiative on services
domestic regulation disciplines, one stark difference is that the discussions
on basic telecommunications were not parallel to or overlapping with an
ongoing multilateral mandate to devel op disciplines covering the same scope.
The Reference Paper also covers services sectors where Members have
undertaken liberalization commitments. This is unlike the investment
facilitation or e-commerce initiatives.

Case example 5: The Understanding on Financial Services

The Understanding on Financial Services, an optional and alternative
approach to making specific commitments on financial services, was
appended to the Final Act of the Uruguay Round. It is, however, not anintegral
part of the GATS. According to the first paragraph of the Understanding,
“participants in the Uruguay Round have been enabled to take on specific
commitmentswith respect to financial servicesunder the General Agreement
on Trade in Services on the basis of an alternative approach to that covered
by Part |11 of the Agreement” &

Thus, the Understanding arises from a multilateral process which was part
and parcel of the negotiations under the Uruguay Round, and it was
collectively agreed among Members to open it up for selective acceptance
by those Members who wished to undertake such additional commitments.
Consequently, itsinterface with the GAT Swas designed and accepted through
a multilateral process. Members making commitments pursuant to the
Understanding, subject to Member-specific reservations or limitations, have
inscribed these under their respective schedules of specific commitments by
inserting a headnote to that effect in the section on financial services.®

8 See https.//www.wto.org/english/tratop_e/serv_e/21-fin_e.htm
8 See: SIC/W/312/ SIFIN/W/73, “Financial Services’, Background Note by the WTO Secretariat,

page 10.
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3.5 Overview of implications for ongoing plurilateral initiatives

None of the experiences discussed above comparesto the current plurilateral
initiatives on domestic regulation, investment facilitation or e-commerce.
All the previous initiatives, whether the plurilateral trade agreements, such
as the GPA, or the commitments undertaken as a result of plurilateral
processes, such as the protocols under the GATS, the Reference Paper on
Telecommunications and the Understanding on Financial Services, had their
rootsin multilateral mandates. Thus, the decisionsto initiate those processes
and run them on aplurilateral level had been multilaterally approved.

Exceptionally, the ITA commitments were initiated under a Ministerial
Declaration that was agreed among a subset of WTO Members. Yet, the I TA
dealswith straightforward additional liberalization commitments on products
withinitsambit. It does not deal with new rules on regulatory disciplines nor
with issues not currently covered under the WTO agreements, as the current
plurilateral initiatives on |F and e-commerce do.

None of the cases discussed above overlap with an existing negotiating
mandate built into the multilateral agreements, as the current plurilateral
initiatives on domestic regulation and I F do with the mandate of Article V1.4
of the GATS. The latter explicitly provides that “the Council for Trade in
Services shall, through appropriate bodies it may establish, develop any
necessary disciplines’, based on which the Working Party on Domestic
Regulation was established and undertook its work.

If countriesinaplurilateral initiative agree aset of disciplinesand attempt to
incorporate them under the WTO acquisthrough Article XVI11 of the GATS,
they might be altering the multilateral mandate of Article V1.4, which refers
particularly to conducting the negotiati ons on these i ssues under amultilateral
body. Moreover, if Members taking part in the plurilateral initiative insert
the resulting disciplines into their WTO schedules of commitments, they
may not join apotential consensus on disciplinesthat could be agreed under
the multilateral process. If they did, and the content of each set of disciplines
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differs from the other, then their regulatory conduct in the services sectors
where they have undertaken commitments could potentially be subject to
two setsof rules. To avoid such ascenario, they will need to regulate situations
wherethetwo setsof rulesdiffer. Alternatively, if they refrain from engaging
in the multilateral discussions, they could in effect block the possibility of
adopting amultilateral outcometo fulfill theArticleVI1.4 mandate. Thiswould
leave therest of the WTO membership with the options of either converging
towards what have been agreed upon under the plurilateral initiative or
agreeing a separate set of disciplines on a plurilateral basis too. The latter
would lead to multiple sets of disciplines on domestic regulation in services
co-existing under the umbrella of the WTO. The mandate of Article V1.4
will not be fulfilled in either case.

Furthermore, if any of the rulesto be agreed under the plurilatera initiatives
imply achangeto Members' obligations and rightsunder the GATS, then the
requirements of Article X.5 of the Marrakesh Agreement will have to be
fulfilled. For example, the plurilateral initiative on services domestic
regul ation seeksto set new disciplinesfor dealing with authorizations, which,
as noted earlier, are already regulated under Article V1.3 of the GATS. If
these new disciplines indeed turn out to have the effect of amending GATS
obligations for those Members accepting them, the amendment process will
require two conditions to be met. The first will be securing consensus or
two-thirds majority (in case consensus is not secured) in order to submit the
amendment for acceptance by Members. Article X.1 of the Marrakesh
Agreement providesthat any Member may initiate an anendment proceeding
by submitting a proposal to the Ministerial Conference of the WTO. If
consensusis not reached on such aproposition, the “Ministerial Conference
shall decide by atwo-thirds majority of the Members whether to submit the
proposed amendment to the Membersfor acceptance”.® The second condition

8 Atwo-thirdsmajority of the WTO membership amountsto 110 Members. While someplurilateral
initiatives have attracted Members numbering near this threshold, that does not automatically
translate into a positive vote under Article X.1 of the Marrakesh Agreement. A Member that has
joined the plurilateral talks might decide not to vote for integrating the resulting rules under the
WTO acquis, taking into consideration the final outcome and theimplicationsfor the multilateral
system.
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to be met will be securing acceptance of the amendment as per Article X.5 of
the Marrakesh Agreement. Thisrequiresacceptance by two-thirdsof theWTO
Members before the amendment can take effect for those Members who
have accepted it.

Previous experiences under the WTO show that an amendment procedureis
usually initiated through a protocol or decision that is agreed multilaterally.
There have been three amendments to treaty instruments under the WTO
adopted pursuant to Article X.% Theseinclude the 2005 Protocol Amending
the TRIPS Agreement that entered into force on 23 January 2017,%” the 2014
Protocol Amending the WTO Agreement to insert the Agreement on Trade
Facilitation into Annex 1A of the WTO Agreement,® which entered into
force on 22 February 2017, and the General Council decision amending the
review periods set forth in paragraph C(ii) of the Trade Policy Review
Mechanism as of 1 January 2019.%

The considerations above apply as well to the plurilateral initiative on
investment facilitation if itsresults are sought to be brought under the WTO
through the GATS Article XVI1II route. Indeed, given that the IF initiative
overlaps with the GATS as previously noted, some of the disciplines that
could be agreed under the initiative might imply an amendment to GATS
disciplinesin so far asthey apply to GATS Mode 3 on commercial presence.
As also noted earlier, the IF plurilateral initiative covers issues that have,
under the 2004 July Package, been restricted from being addressed “during”
the Doha Round discussions. There is no precedent under the WTO that
could help clarify the legal issues emerging from this situation. There hasto
be multilateral agreement that the decision under the 2004 July Package is
reversed or that the Doha Round has ended, before it can be argued that the
disciplines discussed under the IF plurilateral initiative could potentially be

8 Status of WTO Legal Instruments (2019 edition), WTO, page 11.

8 See: WT/L/641 and WT/Let/1236.

8  See: WT/Let/1241 and WT/L/940.

8 Pursuant to the General Council decision of 26 July 2017, this amendment took effect for all
WTO Members on 1 January 2019 (WT/L/1014).
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added to the WTO acquis (whether through the direct route as a plurilateral
agreement as per the meaning of Article X.9 of the Marrakesh Agreement or
through the indirect route of GATSArticle XVII1).

Furthermore, the |F plurilateral initiative also coversissuesthat fall beyond
the scope of the GATS. Some might fall under the GATT and other WTO
agreements, and others have not been part of the WTO agreements so far.
For exampl e, thelatter issuesinclude corporate social responsibility and anti-
corruption. Itisnot clear whether Article XV 111 of the GATS allows Members
to incorporate in their schedules commitments on issues not covered under
the WTO agreements. None of the cases reviewed above shed helpful light
in this regard.
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Systemic Implications of the

EI Plurilateral Initiatives for
— the WTO

BESIDES the legality issues specific to each initiative when considering its
interaction with WTO rules and mandates, the plurilateral initiatives pose
broader systemic implicationsfor the WTO.

Proponentsof theplurilateral route argue that such anincremental path would
help the WTO advance and acquire more relevance instead of being bogged
down. Yet, starting with agreements among some WTO Members and then
gradually transforming them into fully global agreements means that some
will berule-takersand othersrule-makers. Mere participationin aplurilateral
initiative does not automatically make a country a rule-maker. Indeed, if a
country is not ready at the national level with a clear vision for the sectors
and issues being negotiated, including what it wants out of advancing
international trading relations related to the relevant sector, then just having
representatives in the negotiation room will not actually make this country a
rule-maker. In fact, countries in such situations might only be adding
guantitatively to the number of participants, in away that allowstheinitiative
toformally securea‘critical mass', without substantively shaping or bringing
anything to the actual negotiations.

Related to the above are theimplicationsfor the negotiating dynamicswithin
the WTO, particularly on limiting the bargaining capacity of developing
countries in this multilateral setting. Such capacity, particularly for small
and medium-sized economies, resultsfrom collective positioning rather than
unilateral economic and political weight. In addition, there is an impact on
the existing multilateral negotiating mandates established under the Doha



Ministerial Declaration, which has been designed based on the principle of
“single undertaking”.®® For many countries, the latter isessential in order to
allow an alignment between progress on issues of interest to less-endowed
developing countries and movement on issues of interest to developed
countries. It has been rightly observed that “plurilaterals could conceivably
revolve around the export interests of the major trading powers. Once those
interests are satisfied, they would effectively be removed from the equation
of broader, cross-issue trade-offs. This could make it difficult, if not
impossible, to launch major trade rounds in the future. In addition, it could
leave untouched the key sectors that still enjoy substantial protection in the
magjor trading powers, notably agriculture and labour-intensive manufacturing,
such as clothing”.®* In a plurilateral setting, the negotiated outcome might
not reflect the balance required to respond to the needs of the totality of
WTO Members, both developed and developing, and will not represent a
collective compromise among the WTO Members.

The plurilateral initiatives dealing with areas mostly new to the WTO, such
as the digital economy and investment facilitation, would end up defining
the trade-related rulesin a specific area, thus establishing a baseline in that
regard. If lodged inthe WTO, theserulestake on very powerful norm-setting
functions. Countries might be pressured to accept —or sometimes even exceed
—these ‘norms’ as being more liberalizing or ‘ progressive’ . Such pressures
could emerge, for example, when a country seeksto accede to the WTO. In
comparison, itisharder, and lessviable palitically, to ask an acceding country
to accept rulesfrom an agreement or initiative not officially recognized under
the WTO. Such pressures could be exerted as well in bilateral and other
plurilateral trade negotiations, by big economic investors or on countries
seeking official loans or aid.

% Seeparagraph 47 of the DohaMinisterial Declaration, available at: https://www.wto.org/english/
thewto_e/minist_e/min01_e/mindecl_e.htm

% Peter Draper and Memory Dube, “Plurilateralsand the Multilateral System”, International Centre
for Trade and Sustainable Devel opment and World Economic Forum, December 2013, page 30,
available at: http://el5initiative.org/wp-content/uploads/2015/02/E15_RTAs_Proposals-
Analysis Final.pdf
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These dynamics pertaining to the proliferation of plurilateral initiativesunder
theWTO which arenot initiated with acollective multilateral will and vision,
could systemically undermine the WTO as a multilateral institution. In
essence, they could alter the “ collective bargaining” approach underpinning
the current negotiating practice in the WTO and be tantamount to moving
away from consensus as the practice for decision-making at the WTO. This
could eventually erodetrust in thismultilateral forum and itsability to deliver
for all Members, leading to a long-term fragmentation of the WTO
membership.®

Proliferation of plurilateral initiatives would not cater well to the collective
interest of devel oping countriesin preserving amultilateral spacethat allows
them opportunities to benefit from the international trading system. It will
also not serve the developing countries stated objective of preserving and
strengthening the multilateral character of the WTO.

Concluding observations

There is ample doubt that the existing examples of plurilatera trade
agreements, as well as plurilateral initiatives whose results have been
integrated into the WTO through unilateral action by selected Member
countries, provide precedent or basis to argue that results from currently
ongoing plurilateral initiatives can legally beimported into the WTO. Nothing
inthe WTO rulesindicates an intent among the founding contracting parties
to allow a situation where the multilateral process takes a backseat to
plurilateral processes. While some try to argue that forcing the outcomes of
a plurilateral initiative into the WTO through manoeuvres around what is
written and not written in the WTO rulesislawful, it is hard to contend that
such manoeuvres fit with the original intent behind the WTO and the vision
of its founding negotiators.

% Michagl J. Trebilcock, “Between Theories of Trade and Development: The Future of the World
Trading System”, U. Toronto Law Working Paper Series No. 2014-10, 24 July 2014, available
at: https://ssrn.com/abstract=2473158 or http://dx.doi.org/10.2139/ssrn.2473158
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Indeed, pushing aproliferation of plurilateral initiatives would not advance
the intent reflected in the preamble of the Marrakesh Agreement, which
providesthat the contracting parties resolve to “ devel op an integrated, more
viable and durable multilateral trading system encompassing the General
Agreement on Tariffsand Trade, theresultsof past trade liberalization efforts,
and all of the results of the Uruguay Round of Multilateral Trade
Negotiations’, and are“[d]etermined to preserve the basic principles and to
further the objectivesunderlying thismultilateral trading system” (emphasis
added). TheWTO was designed and intended asamultilateral institution for
both devel oped and devel oping countries. Its preamble recognizesthe * need
for positive efforts designed to ensure that devel oping countries, and especially
theleast devel oped among them, secure asharein the growth ininternational
trade commensurate with the needs of their economic development”. The
multilateral platform was often preferred because it allows for developing
countries to coal esce together and advance their collective and/or common
interests.

Moving down the plurilateral route entails significant systemic implications
for the added value of the WTO asaplatform for compromise among countries
of varying levels of development with the objective of achieving benefit for
al. Thiswill be costly for all Members and will subject the WTO to ahigh
risk of losing its fundamental nature as a multilateral forum. In turn, this
could eventually expose the whole organization to depletion of its added
value on the multilateral scene, particularly for developing countries. WTO
Members, particularly developing countries, ought to take a much deeper
look into the potential implications of the proliferation of plurilateral
initiatives for the future of the organization and its ability to serve their
interests.
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PLURILATERAL INITIATIVES AND THEIR INTERACTION
WITH WTO RULES

Plurilateral initiatives—which involvealimited number of World Trade Organization (WTO)
Member countries — on several issues such as domestic regulation of the services sector,
investment facilitation and electronic commerce were announced at the 2017 Ministerial
Conference of theWTO. Key playersin thesetalkshaveindicated theintention toincorporate
the eventual outcomes of the negotiationsinto the body of WTO law.

This paper looks into whether and how this can be done, examining the less-than-
straightforward rel ation between, on the one side, the nature and scope of theissues covered
under the plurilateral initiatives and, on the other, the relevant WTO rules. It also reviews
plurilateral outcomes which were added to the WTO framework in the past, and finds that
these are dissimilar to the current initiatives and cannot provide precedent for dealing with
thelatter.

Besides questions surrounding the legality of importing their outcomesinto theWTO
system, the proliferation of plurilateral initiatives may underminethe multilateral character
of the WTO. At risk could be the collective, consensus-based approach to negotiations
aimed at striking a balance among the interests of the entire WTO membership, including
the developing and least devel oped among them.

KINDA MOHAMADIEH is legal adviser and senior researcher with the Third World
Network office in Geneva. Her work focuses on WTO processes and negotiations,
international investment governance, and the role and accountability of business enterprises.
Previously, she served as senior researcher for seven years with the intergovernmental
organization the South Centre, based also in Geneva. She had also worked for nine years
with the Arab NGO Network for Development, based in Beirut. Kinda holds an LL.M. in
International Economic Law from the University of Lausanne, a master’s degree in Public
Affairs from UCLA, and an undergraduate degree in economics. She is currently a PhD
candidate at the international law department of the Graduate Institute in Geneva.

TWN TRADE & DEVELOPMENT SERIES

is a series of papers published by Third World Network on trade and
development issuesthat are of public concern, particularly inthe South. The
seriesisaimed at generating discussion and contributing to the advancement
of appropriate devel opment policies oriented towardsfulfilling human needs,
socia equity and environmental sustainability.

ISBN 978-967-0747-44-6

TWN Third World Network |

FT89670IU74T7 446



	tnd44cover
	prelims
	p1to46



