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Chapter |

Introduction

The establishment of the World Trade Organisation (WTO) as the
custodian and guarantor of a rule-based multilateral trading sstem was
one of the comerstones of the Uruguay Round of Multilateral Trade
aon 14 December 1993 and the
signing of the Final Actasa ‘single undertaking at Marrakeshon 15 April
1994. The WTOis tob ework traderul

and their effectiveness can keep pace with the evolution of the world
ystem (MTS). Thereareno U-turns.
One hundred and twenty countries have signed and are expected 1o

Negotiations (MTNs) concluded at Genev,

economy and its Multilateral Trading
abide by the WTO rules as well as its rulings.

The main reason—in my view—for developing countries signing the

agreements in Marrakesh was the fear of being left behind, rather than
truly being convinced of any benefit aceruing to them from the agree-
ments. It is no exaggeration o say that developing countries are stil
grappling with problems of implementation of the various agreements
annexed to the WTO and striving to understand their full ramifications
on their cconomies,

Whether developing countries are now better integrated in the global

called ‘cconomic mainstream’ will remain open

cconomy or into the so
until there s an effective implementation of the WTO agreements. No

one can, however, deny that a number of developing countries partici-
pated actively in the Uruguay Round and contributed to the successful
autcome of the negotiations, though only a few of them were considered
as major plaers. Most developing countries made substantial commit-
ments on market aceess, consolidating the results of their liberalisation
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programmes undertaken unilaterally. For several developing countries
the average Most Favoured Nation (MEN) tariff reduction on industrial
products was comparable to or greater than that of the countries in the
Organisation of Economic Cooperation and Development (e.g. India,

Republic of Korea, Venezuela and Brazil). For others the reduction was

proportionately smaller, but from a level that was in general higher than
A from

the Uruguay Round with their entire tariff schedule bound, either as a
resultof the tarif negotiations themselves (e, Argentina and Brazi, or

I Tariffsand
Trade (GATT) during or immediately before the Round (e.g, Venezuela
and Mexico respectively).

Notification Requirements

Being part of the system is not easy. Everyone agrees that one of the most
cumbersomeand problematic ssues i the first hases ofthe implemen-
tation is Although

cupposect tobe only procedural, they are so complos that it has takenall
of 1995 to sort them out. We are still far from any adequate implemen-
tation and the majority of them has remained unnotified. Notifications
are designed in the first place to secure transparency.

Debate is still going on in the working group on notification on how to
avoid duplication and, in particular, to simplify the requirements for
n requirementsin the

developing countries. A brief look at the notificati
main agreements shows their complexity. Overall 175 notifications are
required in the area of trade in goods i.c. in the agreements under Annex
1A of the WTO Agreement. In the General Agreement on Trade in
Services (GATS) and the Agreement on Trade-Related Intellectual Prop-
erty Rights (TRIPS), lhc number of required notifications is around 40,
givinga WTO ystem. This




is the requirement for cach country, regardless of whether itis a devel-

oped or developing country.

countries merely to meet the procedural requirements of the WTO. The
response rate remains well below one-quarter for developing countries.



Chapter 2

Implications of the Various Agreements on
Developing Countries

Laooking now at some of the major agreements in the Uruguay Round
from the perspective of developing countries and whether they would

really benefit them and

mulate their trade, 1 perceive that the issuc is
still wide open. My analysis in this respect is based mainly on a number
of studies provided by the United Nations Conference on Trade and
Development (UNCTAD), as it remains the sole organisation still con-
cerned with the developmental aspects and the general impact of the
Uruguay Round on developing countries. It is also based on my own
assessment, having closely followed the work of WTO throughout the
last two years.

Agreement on Textiles and Clothing (ATC)

Itis said that one of the main achievements of the Uruguay Round is the

inclusion of the textiles and clothing sector under the discipline of the

system. In the Uruguay Round, the phase-out of the discriminatory
regime of the Multi-Fibre Agreement (MFA) became the main objective
of a large number of developing countries. A key objective of the new
ATC
0 GATT rules and to thereby progressively diminish the scope of this

to bring about the integration of the textiles and clothing sector

agreement until it expires at the end of 2004,



The integration of p the GATT is to be in four
stages:
« tointegrate in January 1995, 16% of the total volume of the 1990
imports of textile and clothing products;
o afurther 17% will be integrated on the first day of the third year;
o another 18% on the first day of the seventh year;
o the rest, which is the bulk of 49%, at the end of the tenth year
transition period
tis poi isks
vith which thebestthey

could get, which simply aims at abolishing what constitutes in essence a

derogation from GATT obligations for years

The main risks are:

With the bulk of liberalisation (and removal of quota restric-
tions) left to yend of period,

forces will make use of this time to attempt to build up sufficient
political pressure to achieve a postponement of the final stage.

Iy to the
thath

With the selection of products for integration et sol

P ¥ d
er been subject to restriction would be integrated first, while
tegration of more sensitive products in cach category

the

would be postponed as long as possible, thus offering no new
market access opportunities for developing countries,



i) During the transitional period new restrictions can be nego-

tiated or imposed under a ‘transitional safeguard mechanism’
(Article 6), on a discriminatory basis, when importing countries
determine that imports of textile and clothing products are
causing ‘serious damage’ to their domestic industries

Infact,  under the so-called ‘transitional

safeguards’ mechanism, the imposition for up to three years during the
transition period, and on a discriminatory basis, of new quantitative
restrictions by WTO members on products that have not yet been
integrated into GATT 1994,

Thus, bilateralism, which we thought we had done away with, is still

prevailing in the multilateral trading system and is most evident in the
implementation of the ATC. Various bilateral agreements and arrange-

ments are still taking place in the framework of Article 6 under the

r SALs/
SAL), as wellac Voluntary Export Restraints (VERS) constituting grey
area measures which were supposed to have been prohibited are cor

tinuing under the new ATC. Numerous agreements are being struck
between exporting and importing countris under the pretext that in-
creased coupled with low prices ©

the domestic industries. In my view, such agreements show clearly that
the system remains largely politicised, where the importing countrics
always find their way to continue to impose export restraints and quotas.

What we presently witness in the Textile Monitoring Body (TMB) is
although with somestric

attached to such arrangements, According (o the ATC, the importing

ntry has and justify restraining the
quotas of the exporting mumrv which is to be done on the basis of
paragraphs 2 and 3 of Article 6. In paragraph 2, it is clearly stressed that
serious damage or actual threat must be directly linked with increased



quantities and not by such other factors as technological changes or
changes in consumer preference. Tn terms of paragraph 3, the effect of a
combination of factors should be examined in order to determine the
serious damage or actual threat thereof, such as market share, exports,
wages, employment and domestic prices. None of these, either alone or
combined with other factors, can necessarily give deci

e guidance. The
TMB has the responsibility to look at these eriteria, the justification
presented and assess whether the bilateral arrangements agreed 1o are
oy with the letter and spirit of the ATC.

really in conform

Inanumber of case the partof

aslargely
based on the ‘low-price factor’, which is supposed to be but one of the

factors, and sarily the main one among a factors
stipulated under paragraphs

and 3 of Article 6.

In spite of this and the fact that the ten representatives of exporting and

importing countries in the TMB are supposed to act in their personal

capacity and be neutral, there are cases in which the TMB is being

ng any consensus decision. To say the least, this
the TMB. Th bec issue for
which intend the TMB

obstructed from reac)
g

and the implementation of the ATC i general as ane of the ssu to be
addressed at the Singapore Ministerial Conference.

General Agreement on Trade in Services (GATS)
For many years, developing countries had opposed the inclusion of

JATS into the WTO, The notion of GATS was largely the result of an
initiative launched by the US in the early 1980s, which triggered long and

tedious negotiations amang developed countries themselves first and
then with the developing countrics.



Interms, A 3
the following advantages can be found:

i) in the provisions of the agreement i
and XIX —the built

elf, namely Articles IV, X1I
n safeguard measures.

in the schedules where it is completely up to each country to
define their varying levels of commitments. Countries are not
required to open up their markets across the board. They can
select o apen up only those sectors they deem appropriate, a
commitment which works equally for developed as well as
developing countries

iii) in the unconditional application of the MEN principle. During
the negotiations, developing countries were concerned that a
“conditional” clause might be included which would have meant
that they could not benefit from trade concessions in services,
unless they themselve ta certain level of in

sector. (T ¥ to GATT principles, such
a condition was imposed unilaterally by the US in the financial
sector, as we shall see.)

Article IV

A major advantage is contained in Article IV regarding the ‘Increasing
Participation of Developing Countries’. It is up to developing countries,
and itis their pi It i !

sions of this Article so that it would not remain empty
words. Article IV recognises the basic asymmetry in the area of services
between developed countries and developing countries and establishes
on the part of developed countries to extend benefits
to developing countries, notably with respect to three main points:

tion of the pro

certain obligations



help strengthen the domestic services capacity of developing
countries and its efficiency and competitiveness. It is also the
only part where the agreement refers to access of developing
countries to technology and the availability of services technol-
ogy, though this is weakened by the fact that it is to be on
commercial basis.

i) tworks, which
s becoming increasingly doubtful. The Quad countries (Canada,
the European Union, Japan and the US) have initiated talks
among themselves for an Information Technology Agreement
(ITA), for cutting tariffs on information products among them-

selves. Whether this will be applied afterwards on MEN basis or

A

countries to undertake additional concessions in other services
sector remain to be seen,

i) the liberalisation of market access in sectors of export interest to
developing countries. This, as we shall see, has hardly been
implemented, as the commitments on Movement of Natural
Persons, a sector of interest o developing countries, have been
minimal,if at all

Article XII

Atticle XII, “Restrictions to Safeguard the Balance of Payments’, is the
equivalent to Article XVIIl (b) in GATT, allowing a member facing
balanceof, i doptormaintain trade

in services on which it has undertaken specific commitments. It remains

to be seen how this article is going to be used in the light of mount

pres in the framework of the
Commitice on Balance of Payments



Article XIX

Article XIX is mainly with Article IV by recognisin
progressive liberalisation with due respect for national policy nbyecm e
and ‘members. F

countries to open types

of transactons and progressively extending market access in line with
their development situation

Summary on GATS

Developing countries have succeeded to a large extent in GATS to
preserve their interests—at least for the time being—and oblige devel-
oped countries to provide a special status for developing countries in
recognition of the asymmetry prevailing in the development and com-
petitiveness of the services sector.

But there are some negative aspects of the agreement, which basically
show the wide gap existing between the agreement and its practical
implementation, where power politics finds its way through pressures
and arm twisting

There is an imbalance in the level of commitments in the sched-

ules of developed countries, where they have given little consid-
eration to sectors of interest to developing countries. This has
prompted a group of developing countries to include an annex
on Movement of Natural Persons as an integral part of the
agreement and submit a Ministerial Decision in this respect.

Another main disadvantage of the agreement is the lack of any
discipling
operations, except the provisions in Article IX, which is no more

imposed on anti-competitive behaviour in business

than a statement of good intentions, Though Article IX clearly



states that the Restricted Business Practices (RBPS) of service

y restrain and restrict trade in
services, it does not provide for any effective action, except for
P and exchange of informat

iii) Though the inclusion of the services sector in the integrated
dispute settlement system should have come as no surprise, the
fact, however, that this sector is considered as a new area and
where developing countries have still much to learn about, the
usage and application of cro
would certainly put them in a more disadvantageous position.

retaliatory measures on services

Financial, Telecoms, Maritime Sectors

Negotiations on financial services, movement of natural persons, basic
telecommunications and maritime transport services, as mandated by
the Ministerial Decision in Marrakesh, have to date not moved in an
encouraging manner. Throughout the last phases of negotiations in the.
Financial Services sector, the US was not satisfied with the levels of
commitments offered, particularly by Japan, the Association of
South-East-Asian Nations (A N) and other developing countries.
ki p a
under MEN exemptions, which mainly means ‘reciprocity’. The reciproc-
ity approach is in direct conliet with the MEN treatment principle in
GATT

According to developing countries were fully entitled to move

a P 2 s p
ing countries had made a number of substantive offers, the US took this
position unilaterally close to the end of the negotiations in June 1995,

As for Basic Telecommunications and Maritime Transport services, there

ishardlya peci thelatter. As

n



we continue to read threats by the American Telephone and Telegraph
Company (AT&T) and MCI favouring bilateral and regional arrange-
ments,

On the other hand, opening up the telecommunications sector in devel-
oping countries for free competition does not necessarily mean afford-
able phone services for everyone. On the contrary, as developing coun-
tries still follow subsidised pricing for internal telephone netwaorks
which is being done through cross-subsidisation from the more expe

sive international calls, opening up telecom-markets will end such poli-
cies. Itis well

ial lines, fax machines, etc. They are hardly
interested inbuilding pricesto
population. Thus, such a policy will be to the detriment of increa:
telephone lines to the masses, and governments will be unable to con-
tinue their subsidisation policies. That is why monopolies should con-
tinue in developing countries until they can afford to be more competi-
tive, and that should be done through gradual opening up.

Developed countries have taken and continue to take all their time to
liberalise their agricultural, textiles and clothing sectors. Why then
should developing countrics be so much pressed into opening up their
services sector? Opening up at this stage can only be to the benefit of the
giant telecommunication companies of the developed countries

As for maritime services, the negotiations involving 42 countrics which
was to have been wrapped up at the end of June have hardly moved an

and it is said that there is almost no prospect of an accord by the

deadline. The US has noteven putitsoffer on thetable and argues it needs

better proposals from other countries to do so.



Annex on Movement of Natural Persons

It is to be noted that the annex on Movement of Natural Persons
supplying services under GATS was mainly triggered by a number of
developing countries, among, which Egypt, India, the Philippines and
others were particularly active. The objective of such an inclusion was to
make clear that concessions with respect to all categories of natural

ns were oper But

this in fact never took place.

The main criticis on the part of
the commitments made are:

[ ntof personnel is linked presencein
Few

ate in factin a position to benefit from the commercial present

mode of supply, given the high cost of establishment in the

developed countries and the weakness of the firms in most

developing countries.

i) T) tached
render many of the commitments void of any liberalising con-
tent

For example, there are conditions on market access such as:

« visas, residency permits, and work permits—in the most ex-
treme case their use may lead to the need to acquire all theee
from

¥
ties, each with different qualifying criteria;

* quotas—they may be based on the requirement of the industry
or the general occupation;



. i hi the 1 I
subj s

tion or Labour—are left with broad discretionary power.

There are also conditions on national treatment such as:

employment is restricted to the job petitioned for and to the
location of the petitioned job. The visa or permit holder cannot
change jobs and /or the location of the job unless the petitioner
reapplies for a visa and /or work permit;

. dcondif
P
accommodation;

qualifications and conditions on access to health care and other

social insurance benefi

differential tax rate;

qualifications and conditions on the right of the spouse of the
primary visaand/or permit holder to accompany thealien or to
be gainfully employed;

qualifications and conditions on financial transfer and remit-
tances by aliens.

One can generally say that the expectations of developing countries,
especially countries like Egypt, India, Pakistan and the Philippines were
largely not met in this sector. Little has been offered on the part of the
developed countries i terms of opening their markets orfcilatin the

Much worse is d differentia-
tion in the area of national treatment between aliens and national work-

ers. Evenaft yptand India,
at the time of the final stages of negotiations between financial services

and the movement of natural persons, o urge developed countries to

14



come forward with additional commitments, there was hardly any
response, except in a few cases.

The European Union (EU) made few additional commitments in the
movement of natural persons. However, they have all been limited to a
 which isin itselfan

onerous c(mdm\m
Another major constraint included in the EU commitment is that an
ly forany work in h ght

basis; he should be an employee of a company who is sent in to do a
specific task. He must also have been employed by thi

company for a
:U) and is not being hired

number of years (three years in the case of the
for the purpos

Likewise for Canada, little has been offered, as their offers have been
legal consultants, urbanist
(town pmmnn,,mu information technology (software).

The time span has also been fimited to.a maximum of three months as in
the case of the EU. In addition, mutual recognition of universiti
determined by the Canadians themselves, i.e. the importing and not the
exporting country (regardiess of whether it is at Government or at the
sub-federal level).

In fact the main message is that liberalisation of trade in services s at the
same time a mustand a risk. It is double-edged. 1t s without doubt that
dexeloping countrics need the contact with innovative technology and

k. Ontheother hand, one
should certainly Jppmmh this very cautiously 1o avert the negative
eifects on the economy. This is because a modern service sector has to

have an effective pulling force on the economy and avoid what may be
called a dual economy.



Agreement on Agriculture

Trade in agriculture has been traditionally characterised by a consider-
ably lower degree of multilateral discipline and market access commit-
ments than those governing trade in industrial products. The major
trading countries succeeded, through waivers and so on, to protect and
subsidise domestic agricultural production and exports. This led to a
situation of overproduction, border protection and export subsidy com-
petition, which was the cause of an almost continuous serics of trade
disputes.

In addition to the two major players in this area, the US and the EU—it
was their Blair House accord at a belated stage of the negotiations that
became the essence of the Agreement and made it possible—there were
nterested in the course of the

two groups of countries which were very
negotiations. They were the Cairns group, the exporters of agricultural

p both d and devel whichwas.

ddriving force behind the. ent, and what has
been knownas the Net Food Importing Developing Countries (NFIDCs),
It was only close to the end of the negotiations that they realised what

risks they were being dragged into, as they perceived that the proposed
solutions with respect to agricultural subsidisation would result in
increases in the cost of their food imports. They adopted a coordinated
approach to seck a solution that would mitigate the difficulties they
would face. Their efforts triggered the decision at Marrakesh on the
possible negative implications of the Uruguay Round on NFIDCs

The Agreement on Agriculture provides a framework for further nego-
tiations aimed at more meaningful liberalisation. It represents what
could be d ibed as a binding ‘standstill and rollback’ of

measures in this sector.

There are three major measurements in the Agreement which are sup-
posed to affect the liberalisation trend in agriculture,

16



1 shall not address in detail their liberalisation effects, as | am going
mainly to focus on their impact on the price fevel with their major
implications on the NFIDCs.

Briefly, the three are:

« the tariffication process, where the EU and the US have often
succeeded to replace non-tariff barriers by such prohibitive
tariffs ranging from 200-500%, the impact of which on market
access remains highly questionable;

the ‘Aggregate Measure of Support’ (AMS), in which domestic
i te,rather
than on particular policy measures, thus allowing them to
‘“re-balance’ the supportamong sectors and permitting the appli-
cation of much lower reductions in the sensitive sectors;

. defined in Article9:1 and
laid out in detailed schedules,

Whereas it

y at thes havehad
little effect on additional market access for the Cairns group countrics,
they have had some enormous effects on the increased world prices of
cereals affecting thus the NFIDCs.

‘The factors that have a bearing on the effective price paid by NFIDCs
include the following

Nominal price increases: This was partly due to the structural
ch d partly to lated aspects. On

side, there has been a clear shift on the supply side away from
government intervention and towards the rule of the market. In
the Furopean Community, the area set aside programme under
the Common Agricultural Policy (CAP) reform and cu




prices P the reduced
cereal output. In the US the reduced cereal output this season
was a result of bath the area reduction programme as well as
adverse weather. FAO analysis indicates that the increase in
cereal prices is a permanent change;

Reduction in food aid: After accounting for 16% of the imports
of low-income food importing countries in 1992/93, food aid is
estimated to account for only 85% in 1995/9%. Therefore, a
greater volume of cereals is imported under commercial terms.

As food aid has been historically linked to surpluses of major
developed countries, mainly the US and the EU, such surpluses
are unlikely to be there in the future in view of the structural
changes on the supply side which were mentioned above. In
addition to this are the budgetary constraints in these countries.
s, it is doubtful that food aid will find its previous levels in
the near future;

i) Export subsidies: The situation in the current season has seen a
dramatic change compared to the past. The EU has suspended
export restitutions since July 1995 and subsidies under the US

this season

Whileit - they -
less are clearly disciplined under the Agreement on Agriculture

Overall, the separate as well bined effect of all sonthe

cereal import bill of NFIDCs is that this group of countries is expected to

effectively spend some USS3 billion more on their cereal imports in 1995/

96 than they spent in 1994/95. On the positive side, however, the higher
P food imports, ifp




increased domestic production in the NFIDCs and decrease their de-
pendence on imported supplies, but that certainly would be in the long,
run as compared to the short and me

m negative effects

Itisalso worth DC:

in the Committee on Agriculture. Throughout last year with a number of
other net food importing countries, Egypt has been trying to render the
Ministerial Decision operational. We have reached an agreement that
NFIDCs would be on a self-election basis while identifying some basic

criteria supportive to their nomination. The bulk of the negotiations,
however, will take place bilaterally with the Donors and the Multilateral
tutions (MFIS). Now NFIDC are faced with a major
that 10 d
between the two extreme assessments provided by the MFIs and the

inancial Ins

Food and Agriculture Organisaion H-Am, with regard to umhmhm,,

wheth ce:
dueto the Uruguay Round pumm in the area of agriculture or only to
other hasthe we: ad harvestin Russia.

They also have to work out how o bring to the attention of the Ministers
in Singapore for their consideration and assessment the declining trend
infood aid level,a matter strongly opposed by the US and the EU and the
role incumbent upon the World Food S
November in Rome.

mit which is to take place in

Agreement on Trade-Related Intellectual Property Rights

Thescopeand intensity of the obligations contained in the Agreement on
TRIPs go far beyond what had been envisaged at the beginning of the
negotiations

The TRIP: establishes discipl pyright, trade marks,
seographical indications, industrial designs, patents, and so.on going




beyond the provisions of existing World Intellectual Property Organisa-
tion (WIPO) instruments, notably the Paris, Berne and Rome Conven-
tions.

There pecial pr h fer of technology to
developing countries. Differential and more favourable treatment is
confined to extended time-limits for the implementation of the Agree-
ment. For the first time, the protection of intellectual property rights was
discussed within multilateral rade negotiations which aimed at linking
intellectual pmpcrlv

trading system
tris insisted {hat the TRIPs should centre more on the stablishment of
substantive and uniform standards involving a higher level of protection
for intellectual property rights.

The implications of the Agreement for developing countries are:

Costs will beincurred by developing countries from the applica-
tion of this stronger regime for intellectual property protection
These will be related to the increases in royalty payments to
foreigners;

In addition, significant administrative costs will be incurred;
developing countries will have the obligation to substantially
improve and enlarge their judicial, administrative and enforce-

ment frameworks, including the setting up of a customs control

machinery, and to mobilise and develop the necessary human
resources, which merit international support;

The profound changes introduced by the Agreement in the
traditional standards of intellectual property rights will influ-
1

and diffusion of technological innovations, and, ultimately, the
technological development prospects of developing countries.



The impact of the changes can thus be far-reaching, though at
this early stage itis difficult to assess the full implications of the
Agreement;

Developing countries are fairly well-positi

ned to promote

geography, which endow them with genetically diverse raw
materials on which the developed countries increasingly de-
pend. Besid ights, devel

interested in promoting biotechnological pursuits need to con-

serve their natural genetic endowment for future exploitation;

In the area of computer development and information technol-

v, such rapid advances are being made that developing coun-
tries not in the market may find it increasingly difficult to catch
up. Even those already in the market are handicapped by a lack
of infrastructure;

Oneof is that th h
ening of intellectual property protection under the Agreement
would openup PP

ersof te gy. I ticular, they fear be

in a stronger position to impose restrictive conditions on the
licensing of technology which would distort international trade;

In terms of a time-frame, the developing countries would prob-
ably need to embark on two stages of adaptation; namely,
immediate tasks after the general entry into force of the Agree-
ment and tasks to be carried out during the transitional period.
The immediate task would be to comply with the pro
national treatment and those on most-favoured-nation treat-
ment. Both need to be incorporated into their national legisla-
on. During the transitional period, the tasks would consist of
changes in national legislation in accordance with the standards

sions on

21



laid down in the Agreement and elaboration of judicial proce-
dures for enforcing laws.

Given the type, nature and scope of the legal and institutional
changes called for by the provisions of the Agreement, the tasks

for developing countries;

Compulsory licensing: Article 31 lays down detailed conditions
for the use of patents without the authorisation of the patent
owner, which could be one of the major points to be used by
developing countries. To this end, Article 31(b) implicitly allows

licenses

tioms with the right holders, the latter have failed to license the
patented technology ‘on reasonable commercial terms and con-
ditions’

The WTO Dispute Settlement System

Itis widely believed that the main gain for developing countries from the

WTO s a strong rule-based system to safeguard their interests. Whether

this

aceurate or notis still to be seen. Neverthel

ess, at this point one can

of the Dispute Settlement System (DS) within the WTO.

The GATT/DS has been characterised in the past as ineffective. Critics
have centred their complaints essentially on three points:

i)

the ineffectiveness of the DS in the GATT was often attributed to
the ‘consensus’ rule, which operated at three different levels:



+ the establishment of the panel,
* the adoption of the panel report,
* the adoption of countermeasures as a last resort.

P

stages.

i) In addition, complaints had often been va

ced relating to the
time taken in the procedures

iii) Lack of transparency was often criticised as well, where the

pancl cven P

of its report

‘The Thrust of the DS System

A number of questions were raised by very competent and well-
experienced people working in the system, which T am simply going to
reiterate in this context to be able to make a judgement though prelimi-
nary on the functioning of the system in general.

These are as follows:

* Whois the DS favouring? According to the ‘Bargaining Power
‘Theory’, when i p, DS starts. In the
bargaining power

s dominant. In the dispute settlement power
becomes irrelevant as the legal considerations become then the
dominant factors. The DS is supposed to be fair and legal, thus
h 2
i 5, and th their rights.

Did the system provide the appropriate incentives that would
persuade players to use the multilateral context? Did it truly
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providea rules-oriented system to the society, whereall play fair
or does it work on the basis of a dominant hegemony? The
second Tithefirst

option s factually t
The notion of credible threat in the game theory comes to mind.
Is there such a notion in the GATT/DS—the role of remedies?

Anyway, whether illreally p large
extent on two main points:

i) Howisthe App % panel decisi

i) What if the powerful country at the end does not abide by the
pancl rulings?

There is nothing in the system which f ytoadhere,
except moral obligations. Though the disputing party is certainly al-
Towed to impose sanctions, there is no Security Council Chapter 7 in
WTO, which would allow the international community to take any kind
of common and the only type of effective sanctions against the country

which does notimplement the panel rulings. Thereis, however, what has
been known as cross-retaliation. But it would certainly be wise to think
in whose interest such a course of action would serve in the first place.
Certainly itis the country which has the leverage to use it. China could,
but what about a country like Egypt, or an even smaller one against the
US, the EU or even Japan? In that sense one may question the validity of
the implied threat within the system



Assessment of the WTO/DS System

To repeat basic arguments put forward by legally competent people in
the WTO, Tet me state the following;

“The consensus rule has been changed, from consensus to nega-

tive consensus: (Article 6 says: unless the Dispute Settle-
v

ment Body (DSB) decides by consensus not to establish a panel

Negative consensus at all three levels would make implementa-
tion easier, as there can be no blockage;

In addition, casier a

s o countermeasures s provided for
through the possibility of cross-retaliation. Whereas it remains
doubtful whether developing countries have truly the leverage
touseit,cror

-retaliation can even entail a higher risk as it can be
casily used against them. Though cross-retaliation has to. large
extent been disciplined, in that one cannot go from one sector to

the other unless all possibilities have been exhausted in the one

area and then in the sector itself, it is nevertheless a very stro

tool for sanctior

n the hands of the stronger countries;

was raise tl DS
e been moved one step further—from re ol o adopt the

Theve

panel report to refusal to comply in the absence of any credible
threat, The answer to this question remains to be secn;

Strict deadlines now are well in place —six months for normal
procedures, possibly extended up to nine and three months for
urgent cases, mainly for food that can go bad;

The Appellate Body, whose mandate is strictly confined to the
examination of the legal part of the dispute, was established



It is argued that the WTO/DSU (Dispute Settlement Understanding)
took care of some procedural impediments without addressing the
I

, namely whatis being

P
of acredible threat i the system equal to what is known as Chapter 7 in
the Security Council.

Future practice is awaited with a lot of interest. But future practice in
what context? The Dole proposal? The creation of the Legal Officein 1986

and the reasons behind its creation? Does history repeat itself?

Neverthless, the overwhelming majority emphasises that the WTO has

the scope of rul d policies what
s known as ‘power politics and i

frequent application in the past. Itis
alsoargued that developing countries have very small retaliatory possi-
bilitics in trade in goods. However, their leverage is more pmnounced in

thearea of services and TRIPs. C basical you
period of time, whieh would

mean in a sense that you can stop protecting the intellectual property or

can suspend your obligations for a certa

arises: how would that affect your own economy as a developing coun-
try?

Although the WTO/DS scems generally to have attracted more praise
than criticism, it is those apparent plus points, such as its automaticity

and the so

alled binding nature of its mechanism (which is certainly
debatable, as T have tried to show) that attract the most criticism from the
Us,and How scanbe handed
down by representatives of small countries and Third World countries

sitting in judgement over US actions puts doubt about the US future
compliance and stirs controversy.



P, c panel’s finding
SATT.T) appeal,

body’s rulingis final. Itis still to be seen whether the DS is the new teeth

of the WTO or not.

“The questi
to be an
mechanism’or a negotiating forum and a dispute resolution forum, thus

n will remain, however, whether the purpose of the WTO s

nternational policeman and thus in a sense an “enforcement

acting at best as a ‘catalyst’. The latter has proven effective in a number
the first dispute case brought to the WTO between two.
friendly developing countries—Singapore and Malaysia, The case was
brought to the WTO by Singapore. However, this was settled outside its
framework. The US complaint against South Korea’s use of shelf-life
regulations to limit packaged food imports was settled outside the WTO.
framework also. The US/Japan automobile case was settled in the same
manner

of cases, such

It may work for the system, when we say that 1995 saw an increasing
involvement of developing countries in the WTO dispute settlement
processes. In total, about 50% of the cases brought to the DSU (the total
number of requests

25) were nitated by developing countries.

A major point would be for the WTO to strengthen technical assistance
to developing countries in this domain with a view to showing its good
faith in enabling the developing countries to use the system and profit
from it. In addition, developing countries themselves should aim at
strengthening their national capacity in this respect, as the Dispute
Settlement Mechanism will remain a ke to their integration in the
Multilateral Trading System and to their becoming active players using
their rights as well as discharging their abligations.



Chapter 3

New Issues on the Road to Singapore

Trade and Environment

Trade and Environment will be one of Ihcma;arvsauo nddre»rd inthe

s “onference. Wh

P
that som issues are ripe enough for certain disciplines and some basic

rules could already be set, notably in Multilateral Environmental Agree-

labell in general havea
ditferent view. First, they believe that theseissues,thoughthey have been
negotiated at length, are ~|\ll controversial and it would be difficult to
start them. Inaddit
the issues addressed and

are keen to preserve a certain balance
especially with regard to those of special interest to them, such as Market
Accessand C

ards would impact on their exports and products. Also the issue of the
transfer of sound and clean technology becomes very pertinent in this
respect

is wheth
with the achievement of an dppn)pn(\!e Jevel of dom

stic environ-
mental protection, in accordance with their national priorities, and
whether they permit transborder and global environmental concerns to
be addressed. The basic point hereis that the GATT allows for any a

ion

1o be taken at the national level to protect their environment. As soon as

such action would have any transborder effect, the principles of
should be respected, particularly those of Article 1l (MFN) and

non-discrimination and Article [11 of national treatment as well as least

trade restrictiveness.
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Article XX (General Exceptions) permits countries to depart from their

GATT abligations to serve legitimate policy abjectives, which include

measures necessary 1o protect human, animal or plant life, or health and

rees. The Technical Barm‘n

o Trade (TBT),
treatment, requires that technical regulations and sandands showld not
be formulated or applied
obstacles to trade.

such a manner as to constitute unnecessary

It was the famous dolphin/tuna fish case between Mexico and the US
mental concerns to the attention of the GATT
The Tuna panels’ rulings were based on a number of issues, including

which brought the enviror

attempt lity in the US protection
laws. In the 1991 case involving Mexico, the panel considered that if the
broad interpretation of Article XX (b) suggested by the US was accepted,
each contracting party could unilaterally determine the life or health
protection policies which other contracting parties should then follow.

The panel also pointed out that any environmental protection or conser-

vation of beyond 1d besought

through international cooperation and agreements in multilateral fo-
rums and not unilaterally.

Connected with this issue were similar cases like the tropical timber case
between ASEAN and Austria, whe
extraterritorial measures under the pretext of Aticle XX exceptions.

ethelatterattempled againtoimpose

Proposals are being presented to the Committee on Trade and Environ-
ment (CTE) whercin requests were being made for the §

gapore Minis-
terial Conference to Took into amending Article XX to take care of the

environmental concerns more adequately. In other words, this would

mean not leaving the benefit of doubt to any pancl in this regard



‘The three basic approaches to deal with this matter are

« the status quo approach;

with Article XXV or;
« the ex-ante approach, i.c amending Article XX.

Positions of developing countries vary between the status quo and the
waiver approach, but not one developing country wants at this stage to
start amending any article, least of all Article XX

Most developing countries have made the following points

i) Article XX is flexible enough to allow for exceptions as to
accommodateenvironmental objectives,ie. toallow trademeas-

ures inconsistent with the other obligations of the GATT to be

used to achieve among others environment protection

Furthermore, the conditions contained in Article XX reflect the
checks and balances in the GATT system that are intended to
prevent the abuse of such exceptions. One of the key issues in
Article XX is that there are safcguards to ensure fair and equita-
ble treatment of WTO members in the application of the trade
measures. Any attempt to tamper with this delicate balance will

entail such enormous risks for the future that we might not even
be able to envisage at this point in time.

i) Preferen

¢ for the ex-post approach where granting a waiver
under Article XXV:5could provide us with adequateand reason-
able solutions to the Multilateral Environmental Agreements
(MEAS) that have trade measures inconsistent with WTO, Such
an approach is also based on the rationale that no challenges



have so far been raised on the trade provisions contained in no
more than 18 out of approximately 160 Environmental Agree-
ments. Thus, the urge or even the need to change o even
reinterpret Article XX in order to accommodate environmental
objectives i not based on any strong o valid argument

We are certainly aware of the number of arguments invoked
against such an approach, such as the WTO taking precedence

over MEAs and the uncertainty surrounding the granting of
waiver, their limited duration which is not suitable for the
Tong-term and global problems addressed by MEAs in addition
to the time consuming and cumbersome nature of the process

By the same token, one can argue that an amendment or collec-
tive interpretation to Article XX would also raise the problem of
hierarchy between WTO and MEAs, but here in favour of the
latter, by mak protec -
tilateral trade rules.

Ttwould also be appropriate to ask if we start now by amending,
Article XX to suit environmental purposes, where would that
lead us down the road with all the issues now being brought up
(to sati
integrating them at some point in time in the WTO process?

y various domestic pressure groups) with a view to

to an environmental

We are neither seeking to turn WTO

organisation nor adapt it to deal with structural problems of the

environment, whichare the sole competence of MEAs. When we
of a waiver approa

redress an exception and not to address the norm because this
concerns oy a e agreements which containtrade provisions

y be raised on their

Th
i WTO based an past experiences is small, if not minimal.
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Challenging such trade provisions is not non-existent. Why
should any WTO member give up his acquired rights? There-
fore, an ex-post approach in terms of granting a waiver could

d with

p s
situations arising from present MEAS.

As regards future MEASs, it has been stressed time and again by
a number of delegations from developed and developing coun-
tries alike, that in order to ensure consistency between trade
provisions in MEAs and WTO abligations, coordination should
take place at the national level by the parties to both the MEAs
and the WTO and to include a trade representative or a WTO
expert in delegations negotiating environmental agreements.

Furthermore, it would be relevant to raise the question as to
whether trade has been the root cause of the environmental
problems, which would thus make trade measures necessary to
address them.

iii) MEAs should continue to pres harac-
ter, advocating positive measures within the framework of
for the pursuit of ob-
jectives and protection. Attempting to give trade measures a
1l goal
in the MEAs and undermines the rationale of their existence.
Suchasp ly amount

which are basically negative measures over the whole set of
positive measures incorporated in MEAs.

Thus, developing countries remain hesitant and unconvinced of the
necessity for elaborating new rules in this area

ue of interest mainly to

The issue of eco-labelling is the second is
developed countries, and the issue has 2 inthe
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WTO, especially in the light of pressures exerted to reach some kind of
mulilateral recognition on the validity of setting eco-label standards.

D th
main risk attached would be the iniroduction of what is called Product
and Process Methods (PPMs) in the WTO. These views are:

* 1o make clear that we don’t want any standardisation of
eco-labelling oranything on PPMs being introduced through the
backdoor in WTO, especially those which are not related to the
end product;

the US particularly argues that the TBT agreement includes
non-product PPMs. For the developing countrie:
tion is still wide open. Furthermore, environmental standards

. such a ques-

including PPMs are based on values which differ from one
society to another. Therefore, it would be very difficult to at-
tempt to

ternationalise PPMs and require all countries to
b

and public policy.

Onthe other hand, we have nothing
standards which are product-related, such as disposal and handling,
ich have atany rate to be distinguished from the non-product related.

instdealing with environmental

However, y would fa p
b i

standards according 1o its own values as stipulated by

has to set i
Agenda 21. Aiming at this point in time to harmonise or internationalise
PPMs on the basis of any set of multilateral guidelines s practically
contradicting with what the international community has agreed upon
unanimously.



Multilateral Agreement on Investment

One of the main concerns of developing countries during the earlier
stages of the Uruguay Round was that the negotiations on TRIMs and on
trade n services could be used tolink trade and investment issues in such
stablishment for in

a way that national treatment and right of

would somchow become incorporated in the GATT s

These areas are addressed rather in GATS, which learly provides that
neither establi nor ¢ are rights',

subject of qualified concessions mmm,ed on a reciprocal basis within
the framework of the Schedules of Commitments.

The European Community (EC) is lobbyi
investment treaty (or ‘multilateral investment agreement) in the WTO.
Such a treaty would give rights to foreign companies to establish them-
selves with 100% equity in all sectors (except security) in any WTO
country, without restrictions, and to be given ‘national treatment’. In that
sense, national policies/laws that favour local enterprises or facilities
would be deemed discriminatory, and thus WTO-illegal

& to introduce a foreign

The EC is trying to get developing countries to accept that foreign
should have the “right of entry and establishment’ in their

companie
countries. In other words, should a foreign company want to enter and

set up operations in a country, the government should not have the
power to stop it from doing so, unless there are exceptional reasons
(which are multilaterally agreed on).

The EC paper proposes that once they have been given entry and have
been established in a country, foreign companies should then be given
“national treatment’. The EC paper says ‘in general, the host country
should treat the foreign investor and his investment operating in its
territory in the same way as a domestic investor or firnv'. Furthermore,



there should not be discrimination between investors from different
foreign countrics

The EC paper asks also for favourable ‘accompan;

ngmeasures’, i the
freedom to make financial transfers, E\pmprmlmn ofa foreign invest-
mentis only poss rec

and mustbe by adequate, effective and pr
tion

The present TRIMs agreement is bad enough. It prevents governments
from

in domestic d limiting
imported inputs of a firm to a certair percentage of its export carnings,
Mostcountries today are trying to attract foreign investments. However,
experience shows that for foreign investment to play a positive role,

toregula terms
doperations. T P s that

secks to remove these government rights and powers. By doing so, the
negative aspects of unregulated and uncontrolled foreign investment
inflow and establishment could overwhelm the positive aspects. Each
government will nolonger have the freedom to choose its own particular
mixture of policies and conditions on foreign investments. The major
policies would already be determined by the multilateral set of invest-
ment rules, and the choice available would be very much constrained to
more minor aspects.

Under the Services Agreement (GATS) in the WTO, national treatment is
to be given to those sectors which are put on offer by a country. In other
words, there cannot be measures discriminating in favour of local se
ices, facilities or enterprises. The Services Agreement applics only to
thosesectors oractivities that the country has put ‘on offer’. The proposed
foreign investment treaty would be a catch-all agreement, in which all
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sectors and activities arc included, unless specifically excluded. Thus,
any ‘affirmative action’ measures that promote local industri
ices (through subsidies, preferential tax treatment, specified conditions
for investment, even R&D subsidy) could be seen as ‘discriminatory’
against foreigners and thus prohibited

es or serv-

The threat of cross-retaliation is what gives the WTO its clout, as this can
be used effectively to discipline the weaker countries. If the investment
treaty is accepted into the WTO then the pressures of having to comply
could be tremendous. It is precisely because the WTO has teeth that the
Northern countries have chosen the WTO as the vehicle of choice to
introduce this treaty as well as bring forward other issues into the WTO.

Issues that link investment measures to trade are already covered by the
TRIMs (trade-related investm: ement in the WTO. The
acceptance of this agreement in the Uruguay Round was already a major

concession by developing countries. (TRIMs for instance prohibits coun-

tries from having a local content policy for their industries, thus res
ing the South’s development potential.) The WTO should stick to havmg

TRIMsand regimesas

awhole.

There is an important role for forcign investments in developing coun-
tries. But this role can be positively fulfilled only if governments retain
theright to choose the types of foreign investments and the terms of their
entry and operation,

Labour Standards

P toany finka deand
the so-called social clause, and in no way want it to be part of the WTO
agenda, not even for examination purposes. They suspect and rightly so,
that the most vocal advocates of action on trade and labour standards
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terested in keeping their markets open than

(Franceand the US) arcles:
n seeking pretexts to close them. It is worthwhile noting that the G
meetingin Lille, France, at the beginning of April 199 also did notsetany
specific social and labour standards to be intraduced into world trade
agreements, due to the resistance of countries like Japan, Germany, the
United Kingdom and Canada.

this area, evenif asking for a simple study of labour and

Any initiative
hich

tradeby the WTO, sted by
regard stated concerns for worker rights as an excuse for protectionism




Chapter 4

Conclusion

nton s likely to push for strict

year, the C
implementation of the Uruguay Round to demonstrate its benefits to
sceptical voters. But the White House may be slow to launch ambitious
initiatives that political critics might characterise as ‘give-aways’ to
forcigners, Consequently, in the short term, the WTO's record may
depend on the willingness of Europe and Japan to assume greater roles

in shaping this new organisation. Ironically, any leadership these coun-

further tarnis intheeyesof the

American critics,

Itis htexpect
for their demand of quickening the pace of the tariff cuts and quotas in
sectors of interest to them, notably in textiles and agriculture, in an
election year in the US, With advocates of freer trade on the defensive
there and elsewherc, such ambitions are unlikely to be realised

Itis certainly true to say that the WTO's eventual suceess or failure may
depend on how seriously it is taken by Washington. For that, the US
Trade Representative has created a monitoring and enforcement unit to
identify and assign priorities to a wide range of initiatives that will help
keep other WTO members in line and otherwise demonstrate America’s
resolve. Also, the special commission to be established in the Congress as
proposed by Senate Majority Leader, Dole, will have its impact in
Washington.



A hot topic in international trade circles these days is whether the
ministerial conference should be a launching pad for a new round of
multilateral trade negotiations or whether it should be a far less ambi-

tious low-key affair.

WTO s still fragile in the view of many of its members, whether they are.
Joped c s i -

¢ v
isterial Conference should be reasonable. Many issues still remain con-
troversial. For the Ministerial Conference to succeed, it needs a balanced
agenda which meets the interests of all its members. Developing coun-
trics which are hardly in any position to demand take in gencral the
following view:

* They arc overburdened with having to cope with the aftermath
of the Uruguay Round and cannot deal with new issues at this
stage being forced upon them in the WTO;

Countries cannot be overstretched further to deal with new
issues such as labour standards, multilateral agreement on in-
vestment, competition policy and stringent. environmental

standards;

* The Ministerial Conference should stick ta its original mandate
of reviewing the problems arising from the implementation of
the Urugutay Round. It should in particular review problems
faced by developing countries from having to meet their WTO
obligations. We should also look at how to assist developing
countries to implement their obligations and compensate those
which will suffer losses resulting from the Uruguay Round;

.0 alsoseek theagenda
ofthe Singapore Conference the inadequacy of implementation
of all the articles related to technical assistance in the various
agreements, which were in essence to balance the agreements
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somehow and toallow developing countries toimplement them.
1 shall not go through all such provisions, suffice to refer to the
Decisionon NFIDCs or Article 67 of TRIPs, which both explicitly
referred tofinancial as well as technical cooperation. Developing

countries have found enormous difficulties throughout 1995 to
operationalise such articles. Particularly in TBT, provisions in
practically all agreements pertaining to services have hardly
been addressed. The argument frequently given was that we
focused to a large extent on notifications. We should negotiate
how to table such concerns on the Singapore agenda;

 lfthereare tobe new issucs to bediscussed, they should be those
clearly distortive to trade, such as the impact of fluctuating
exchange rates on the South's trade, the effects of low commod-
ity prices, the continuing debt problem and its impact on the

South’s trade carnings and balance of payments. These are

genuine problems faced by the South and figure on the long
shopping list of Marrakesh along with the otherissues which are
of more interest to the North.

Furthermore, developing countries could begin by calling for faster
implementation of liberalisation agreed to in the Uruguay Round. On
current plans, the US should start honouring its promise to dismantle
textiles and clothing quotas. The EU should be urged to aceelerate the
Jiberalisation especially of processed products. They and other indus-
trialised economies should also be pressed to negotiate stricter disci-
plines on the abuse of anti-dumping policies, which too often undermine

progress made in dismantling other trade barriers

b the present state of bargaining power in the WTO, it is always
expected that the North will have its way at the very end. Therefore, the
entry of China asa full member becomes all the more urgentasitwill give
impetus to the legitimate demands of developing countries in this



organisation and become its partner and its strong advocate, which is
much needed.

In general, it remai

s questionable whether developing countries will
have dire needs and requests on their Agenda for any potential horse
trading. Will the Singapore outcome be another Single Undertaking?

lled Quad group. There
are reports of Canada and the EC acquiescing on labour standards in
return for the US going along with bringing Trade and Investment issue
into the WTO at Singapore, This had carlier not been favoured by the
Administration, which argued that it would be premature before a
Multilateral Agreement on Investment s reached in OECDat the highest
standards.

1 these two new issues are part of a gentlemen’s agreement in the Quad,
ending by both or at least one of them being dumped on the WTO in
Singapore, what would be the trade-off for developing countries in
exchange? The Singapore Conference might become even more expen-
sivefor the developing countries than the Round itself. The costs at stake
are 0o high

Tardently hope that at least some of us will not get tired of saying ‘NO*
inSingapore.



